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CRIMES — GENERALLY 939.03

CHAPTER 939

CRIMES — GENERAL PROVISIONS

SUBCHAPTERI
PRELIMINARY PROVISIONS

Name and interpretation.
Jurisdiction of state over crime.
Parties to crime.
Common law crimes abolished; common law rules preserved.
Crime defined.
Criminal conduct or contributory negligence of victim no defense.
Provisions which apply only to chapters 939 to 951.
Words and phrases defined.
Criminal intent.
Criminal recklessness.
Criminal negligence.

SUBCHAPTER Il

INCHOATE CRIMES

939.01
939.03
939.05
939.10
939.12
939.14
939.20
939.22
939.23
939.24
939.25

939.30 Solicitation.

939.31 Conspiracy.

939.32 Attempt.
SUBCHAPTER IlI

DEFENSES © CRIMINAL LIABILITY

939.42 Intoxication.

939.43 Mistake.

939.44 Adequate provocation.

939.45 Privilege.

939.46 Coercion.

939.47 Necessity.

939.48 Self-defense and defense of others.

939.49 Defense of property and protection against retail theft.
SUBCHAPTER IV

PENALTIES
939.50 Classification of felonies.

939.51
939.52
939.60
939.61
939.615
939.616
939.617
939.618
939.619
939.62
939.621
939.63
939.632
939.635

Classification of misdemeanors.
Classification of forfeitures.
Felony and misdemeanor defined.
Penalty when none expressed.
Lifetime supervision of serious sexX@rfiders.
Mandatory minimum sentence for child sefeofes.
Minimum sentence for certain child sexesfses.
Mandatory minimum sentence for repeat serious sex crimes.
Mandatory minimum sentence for repeat serious violent crimes.
Increased penalty for habitual criminality
Increased penalty for certain domestic abugenees.
Penalties; use of a dangerous weapon.
Penalties; violent crime in a school zone.
Increasegenaltyfor certain crimes against children committed by a child
careprovider
Penalty; crimes committed against certain people or property
SUBCHAPTER V
RIGHTS OF THE PROSECUTION
Prosecution under more than one section permitted.
Conviction of included crime permitted.
SUBCHAPTER VI
RIGHTS OF THE ACCUSED
Presumption of innocence and burden of proof.
Limitation on the number of convictions.
No conviction of both inchoate and completed crime.
Criminal penalty permitted only on conviction.
Time limitations on prosecutions.
Death or harm to an unborn child.

939.645

939.65
939.66

939.70
939.71
939.72
939.73
939.74
939.75

Cross-reference: See definitions in £39.22

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included

offenses. The sections affected had mviously passed the senate as 198&nate
Bill 191, which was pepared by the Judicial Counciland contained explanatory

notes. These notes have been inserted following the sections affected and ar

credited to SB 191 as “Bill 191-S".

SUBCHAPTERI
PRELIMINARY PROVISIONS

939.01 Name and interpretation. Chapter®939to951 may

(f) The person violates 943.89and the matter or thing is
depositedfor delivery within this state or is received or taken
within this state.

(g) The person violates 843.90and the transmission fllom
within this state, the transmission is received within this state, or
it is reasonably foreseeable that the transmission will be accessed
by a person or machine within this state.

(2) In thissection “state” includes area within the boundaries
of the state, and area over which the state exercises concurrent
jurisdiction underarticle 1X, section 1, of the constitution

History: 1983 a. 1921993 a. 4862003 a. 362005 a. 212

bereferredto as the criminal code but shall not be interpreted aSurisdictionover a crimeommitted by a Menominee Indian while on the Meromi

aunit. Crimes committed prior to July 1, 1956, are nfacaéd
by chs.939t0 951
History: 1979 c. 891987 a. 33%.64.

939.03 Jurisdiction of state over crime. (1) A person is
subjectto prosecution and punishment under the dhthis state
if any of the following applies:

(@) The person commits a crimany of the constituent ele
mentsof which takes place in this state.

neelndian Reservation is discussed. State ex rel. PyatskoMintour 72 Wis. 2d
277,240 N.W2d 186(1976).

Treatiesbetween the federal government and Menominee tribe do not deprive the
stateof criminal subject matter jurisdiction over a crime committed by a Menominee
outsidethe reservation. SturdevantState,76 Wis. 2d 247251 N.W2d 50(1977).

Trial courts do not have subject matter jurisdiction to convict defendants under
unconstitutionallyvague statutes. State ex rel. Skinki3reffert, 90 Ws. 2d 528
280N.W.2d 316(Ct. App. 1979).

A fisherman who violated Minnesota ands@bnsin fishing laws while standing
on the Minnesota bank of the Mississippi Riveas subject to \consin prosecu
tion. State vNelson,92 Ws. 2d 855285 N.W2d 924(Ct. App. 1979)

(b) While out of this state, the person aids and abets, conspirase state has exclusive jurisdiction over 2ndense drunk driving. A2nd

with, or advises, incites, commands, or solicits andtheommit
acrime in this state.

(c) While out of this state, the person does an act with int

offendermay not be chged as a 1st feinder under a local ordinanc€ounty of Vél-
worthv. Rohner108 Wis. 2d 713324 N.W2d 682(1982).
An unlawful arrest does not deprive a court of personal jurisdiotiena defend

&, State vSmith,131 Wis. 2d 220388 N.W2d 601(1986).

thatit cause in this state a consequence set forth in a section defifurisdictionin a criminal nonsupport action unde@48.22 does not require that

ing a crime.

(d) While out of this state, the perssieals and subsequentl

bringsany of the stolen property into this state.
(e) Theperson violates £43.2010r 943.203and the victim,

y

the child to be supported be a resident a$&tinsin during the chged period. State

v. Gantt,201 Ws. 2d 206548 N.W2d 134(Ct. App. 1996)95-2469

Objectionsto subject matter jurisdiction that turn on a question of law may not be
waivedby a guilty plea, but objections to subject matter jurisdiction based on a factual
disputedo not survive. State Bratrud,204 Ws. 2d 445555 N.W2d 662(Ct. App.

at the time ofthe violation, is an individual who resides in thig-995),94-3402

state,a deceaseihdividual who resided in this state immediately

beforehis or her death, or an entigs defined in 943.203 (1)
(a), that is located in this state.

A trial court did not lose subject matter jurisdiction oveoant in a criminal com

plaint when an oral amendment of the count did not include one of the elements of
thenew ofense. State.\Diehl, 205 Wis. 2d 1 555 N.W2d 174(Ct. App. 1996),
95-2444
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A sentencing court is accorded incidental powers necessary to carry out its judicidlhis section applies to all crimes unless legislative intent clearly indicates other
functionsand may modifyan improper sentence, but it is not competent to enterwise. State vTronca,84 Ws. 2d 68267 N.W2d 216(1978).
moneyjudgment against the state for the recovery of improperly collected restitutionproofof a “stake in the venture” is not neededdavict under sub. (2) (b). Krueger
underan improper sentence. StatéMinniecheske223 Ws. 2d 493590 N.W2d v, State84 Wis. 2d 272267 N.W2d 602(1978).

17 (Ct. App. 1998)98-1369 A ) Multiple conspiraciesind single conspiracies are distinguished.g&®en v State,

For purposes of jurisdictional analysis, thefendant fathés concealment in Can  gs\is. 24 595271 N.W2d 386(1978)
adaof a child taken from the chils’mother in isconsin was inseparable from the - - ’ . . .
consequencesf the concealment in Mtonsin, thus giving a &tonsin court juris A jury need not unanimously agree whether the defendant: 1) directly committed
diction under sub. (1) (c) to try the defendant for a violation of s. 948.31. Statdyecrime; 2) aided and abetted its commission; or 3) conspired with another-to com
Inglin, 224 Wis. 2d 764592 N.W2d 666(Ct. App. 1999)97-3091 mit it. Holland v State91 Wis. _2d 134280 N.wad 288(1979). )

This section relates to both personal and territorial jurisdiction. When adrig An aider and abettor who withdraws from a conspiracy does not remove himself
validly acquiredterritorial jurisdiction over the chged crime, it could not lose jusis  Or herself from aiding and abettingday v State97 Ws. 2d 175293 N.W2d 478
diction over a lesser-included crime. Stat&andle2002 WI App 16,2002 WI  (1980).

App 116, 252 Wis. 2d 743647 N.W2d 324 01-1448 A party to a crime is guilty of that crime whether or not that party intended the crime

If there is no serious evidentiary dispute that the trial ¢@msterritorial jurisdic  or had the intent of its perpetratdBtate vStanton106 Ws. 2d 172316 N.W2d 134
tion, a special instruction on territorial jurisdiction need not be given to the Aury (Ct. App. 1982.)
personmay be prosecuted for doing an act outside this state that has a criminally prarhe elements of aiding and abetting are undertaking conduct that will aid another
scribedconsequence within the state. StatBrown,2003 WI App 34260 Ws. 2d i the execution of the crime and a conscious desire that the conduct will yield that
12?h§:%r'1\ls;t\i/¥3gngl e(ié(ggnltg%of arfafise under sub. (1) (a) are those elements of th%id' State vHecht, 116 Ws. 2d 605342 N.W2d 721(1984).
criminal offense that thetate is required to prove beyond a reasonable doubt in tEE‘g!’l(t;J)u;y d';?:r?dg%tt%lznclzngr%ﬁ:ﬁ:giﬁ;isséoulr?dvgrlt%hecg;lqi te:jltﬁ:gaélr\i/;;v ﬁ]y:oLr'; der
prosecutiorof the ofense. A constituent element of a crimindeate may be either While there may be distinctions between aiding abetting and conspitadistine
thewrongful deed that comprises thleysical component or the state of mind that th;?i&{ris are often blurred. State Mecht,116 Wis. 2d 605342 N.W2d 721(1984)

prosecutiormust prove that a defendant had. For 1st-degree homicide, sub. (1 - : . :
is satisfiedupon proof that the defendant committed an actist#¥sin manifesting estimonyconcerning a party to the crime defendawhereabouts during plan

i ill. | ) . ning sessions for the crime was not an alibi and did not require a nbttibi under
Deinten: o kil State vAnderson2005 W1 54280 Ws. 20 104695 N-W2d 731 (67123 (8). State Horenbeger, 119 Wis. 2d 237349 N.W2d 692(1984).

Depending on the facts of the case, armed robbery can be a natural and probable

. . . . consequencef a robbery In that case, an aider and abettor neethaet had actual
939.05 Parties to crime. (1) Whoever is concerned in the knowiledgethat the principals would be armed. Stativey, 119 Wis. 2d 591350

commissionof a crimeis a principal and may be cgad with and  N.w.2d 622(1984). N

convictedof the commission of the crime although the person didssléb-(Z) (c) may be violated Whesre the deé%n\t/ivantzzollcnsGa 2nd person tg procure
not directly commit it and although the person who directly-conf 3" fogor" 1“0 @ ¢1me: at¥/ae, 160 Ws. 2d 15465 N.W2d 260(Ct.
mitted it has not been convicted bas been convicted of SOMe " |ngividual officers are personally responsible for criminal acts committed in the

otherdegree of the crime or of some other crime based on the sam&;of a corporation. State Kuhn,178 Ws. 2d 428504 N.W2d 405(Ct. App.
1993).

act.
. . L. . . A defendant may be guilty of felony murdparty to a crime, if the defendant par
(2) A person is concerned in the commission of the crime if th@pateswith an accomplice in a felony listed in s. 940.03 and the accomplice kills

person: another. There is no requirement that the defendant hawetant to kill or directly
. . . i causethedeath. State.\Rivera,184 Ws. 2d 485516 N.W2d 391(1994), State.v
(a) Directly commits the crime; or Chambers183 Wis. 2d 316515 N.W2d 531(Ct. App. 1994), State Dimen,184

(b) Intentionally aids and abets the commission of it; or ~ Wis. 2d 423516 N.W2d 399(Ct. App. 1994). o .
Thereis a distinctiorbetween conspiracy as a substantive inchoate crime under s.

(c) Is a partyto a conspiracy with another to commit it 0r939.31and conspiracy as a theory of prosecution for a substamtive under s.
adviseshires, counsels or otherwise procures another to com}ij.05(2) (¢). State Wackson2005 Wi App 104281 Ws. 2d 137701 N.W2d 42
It'. Such a p‘?‘”y IS algcnnc_erned in the commlssmn of any othe he unanimity requirement was satisfied when the jury unanimously found that the
crimewhich is committed in pursuance of the intended crime aggtusedgarticipated in the crime. Lampkins®agnon710 F 2d 374(1983).
which under thecircumstances is a natural and probable conseThis section does not shift the burderpobof. The prosecution need not specify

guenceof the intended crime. This paragraph does not app|ywbich1p2asrgg{g% obub. (2) it intends to proceed undévladden vlisrael,478 F
a person who voluntarily changes his or her mind and no Ion&%f’.p‘ [234(1979). o . i
X . ; g N iability for coconspiratds crimes in the \lconsin party to a crime statute. 66
desiregthat the crime be committed and notifies the offaties wLR 344 (1983).
concernedof his or her withdrawal within a reasonable time Applicationof Gipsons unanimous verdict rationale to thésébnsin party to a

beforethe commission athe crime so as to allow the others alsgrimestatute. 1980 WLR 597.

to withdraw Wisconsin'sparty to a crime statute: The mens rea element under the aiding and
. ) abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984
History: 1993 a. 486 WLR 769.

It is desirable, but not mandatptlyat an information refer to this section if the dis
trict attorney knows in advance that a conviction can only be based on participago:? . . .
andthe court can instruct and the defendant can be convicted on the basises this939.10  Common law crimes abolished; common law

tion in the absence of a showing of adver$ecebn the defendant. BethardState, rules preserved. Common law crimes are abolished. The com

45 Wis. 2d 606173 N.W2d 634(1970). monlaw rules of criminal law not in conflistith chs 939t0 951
It is not error that an information claarg a crime does not alshage the defend

antwith being a party to a crime. NicholasState49 Wis. 2d 683183 N.w2d 1L~ arepreserved.

(1973). History: 1979 c. 891987 a. 333.64; 2007 a. 97 '
Under sub. (2) (c), a conspiratorasewho is concerned with a crime prior to its  Thecommon law privilege to forcibly resist an unlawful arresttiengated. State
actualcommission. State WHaugen52 Ws. 2d 791191 N.W2d 12 v. Hobson218 Ws. 2d 350577 N.W2d 825(1998),96-0914

A complaint chaging the defendant as a party to the crohtheft that alleged that

anunidentified man stole property and gave it to the defendant who passed iton @89 12 Crime defined. A crimeis conduct which is prohib
insufficient. There must be an allegation that the defendant knew of the commis | i

Sipn . - . .

of the crime. State. Haugen52 Wis. 2d 791191 N.W2d 12(1971). ited by state law and punishable fiye or imprisonment or both.
An information chargirg the defendantwith being a mrty to a aime reed ot~ Conductpunishable only by a forfeiture is not a crime.

se forth the particula subsectim relied upon. A defendan can be convicted of

1st-degreenurde unde this datute even thouch the defendan claimed only - . .

intendingto rob and that an accomplice dd the sooting Sate v Cydzik, 60 Wis.  939.14  Criminal conduct or contributory negligence of

2d 683, 211 N.W.2d 421 (1973). victim no defense. Itis no defense ta prosecution for a crime
The state needot elect as to which of the elements of the ghitris relying on. icti i i i i

Ho o R e e e oh ying }ih%t;?e victim also was guiltgf a crime or was contributorily neg
Conductundertaken to intentionally aid another in teenmission of a crime that 9 o . .

yieldssuch assistance constitutes aiding and abetting the crime and whasstailsit A jury instruction that a defrauded party had no duiptestigate fraudulent rep

asa natural consequence. Statdsfoor, 75 WSs. 2d 41, 249 N.W2d 529(1977).  resentationsvas correct. Lambert $tate,73 Ws. 2d59Q 243 N.W2d 524(1976).
Defendantsnay be found guilty under sut®) if, between them, they perform all ~ This section does not prevent considering the vigtinegligence in relation to

of the necessary elememtsthe crime with awareness of what the others are doinggusation.Thissection only means that a defendant is not immune from prosecution

eachdefendant need not be present at the scene of the crime. Reeley7 Wss.  merelybecause the victim has been negligent. Stdtehmeier205 Ws. 2d 183

2d 398 253 N.W2d 210(1977). 556 N.W2d 90(1996),94-2187
Thereare 2 party—to—a—crime theories. Aiding and abetiimder sub. (2) (b) and

cjc_)g;giracwnder sub. (2) (c). State@harbarnea2 Ws. 2d 644264 N.W2d 227 939 20 Provisions which apply 0n|y to chapters 939 to
(1978). 951. Section®39.22t0 939.25apply only to crimes defined in

Withdrawalfrom a conspiracy under sub. (2) (c) mustibrely. Zelenka vState, ) c N ~
83 Wis. 2d 601266 N.W2d 279(1978). chs.939t0951 Other sections in cB39apply to crimes defined
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in other chapters of the statutes as wetbakose defined in chs. after a prior act or crime, and the acts or crimes are committed,
939t0 951 attempteddr solicitedon separate occasions or by 2 or more per
History: 1979 c. 891987 a. 33%.64; 1987 a. 399403 sons:

(a) Manufacture, distribution or delivery of a controlkads

939.22  Words and phrases defined. Inchs939t0948and  gianceor controlled substance analog, as prohibited 86%.41

951, the following words and phrases have the designated-me,
ings unless the context of a specific section manifestly recaire
differentconstruction or the word or phrase is defined 848.01
for purposes of cH948:

(2) “Airgun” means aveapon which expels a missile by th
expansiorof compressed air or other gas.

(3) “Alcohol concentration” has the meaning given in s. (d) Batteryas prohibited in £940.190r 940.195

(b) First—-degree intentional homicide, as prohibited in s.
1

e (c) Second-degree intentional homicide, as prohibited in s.
940.05

340.01(1v). (e) Battery special circumstances, as prohibited 84€.20
(4) “Bodily harm” means physical pain or injyuijiness,or (em) Battery or threat to witness, as prohibited B¥§.201
anyimpairment of physical condition. (f) Mayhem, as prohibited in 840.21

(5) “Commission warden” means a conservation warden (g) Sexual assault, as prohibited i1940.225
employedby the Great Lakes Indian Fiaind Widlife Commis (h) False imprisonment, as prohibited i940.30

sion. . . AT
o~ . . . (i) Taking hostages, as prohibited i940.305
(6) “Crime” has the meaning designated i939.12 () Kidnapping, as prohibited in 840.31

9) “Criminal gang”means an ongoing@anization, associa A . - .

tior(l gr group of g orgmore persons,gwhgt%fmal or i,nformal, (k) Intimidation of witnesses, as prohibited in940.42 or
thathas as one of its primary activities the commission of one %043

moreof the criminal acts, or acts that would be criminal if the actor (L) Intimidation of victims, asprohibited in $.940.44 or
werean adult, specified in §39.22 (21) (ajo(s); that has a com 940.45

mon name or a common identifying sign or symbol; and whose (m) Criminal damage to propertgs prohibited in €©43.01
membersndividually or collectively engage in or have engaged (mg) Criminal damage to or threat to criminally damage the
in a pattern of criminal gang activity propertyof a witness, aprohibited in s943.0110r943.017 (2m)

(9g) “Criminal gang member” means any person \phdick i ; ihi
pates in criminal gang activitgs defined in €41.38 (1) (b)with S(n%f;r(s)gn of buildings or damage by explosives, as prohibited

acriminal gang. T
(9r) “Criminal intent” hasthe meaning designated in s. %g; '?rl:g‘ltagsi)srgr:ﬁ)r:tl:gﬁ: 54?;\'(3).10
939.23 ' 3.
(10) “Dangerous weapon” meansany firearm, whether __ (d) Taking, driving or operating a vehicle, or removing a part
loadedor unloaded; any device designed as a weapon and Capébgqmponent of a vehicle, withotite owne's consent, as prohib
of producing death or great bodily harm: any ligature or oth&fdIn s.943.23 o
instrumentalityused on théhroat, neck, nose, or mouth of another (1) Robberyas prohibited in 943.32
personto impede, partially or completelgreathing or circulation (s) Sexual assault of a child, as prohibited ©48.02
of blood; any electric weapon, as defined i841.295 (1c) (a)or (t) Repeated acts of sexual assault of the same chjhlib
any other device or instrumentality which, in the manner it is us@dd in s.948.025
or intended to be used, is calculatedikely to produce death or
greatbodily harm.

(11) “Drug” has the meaning specified in450.01 (10) “ — .
u , : . ) (22) “Peaceofficer” means any persorested by law with a
(12) “Felony” has the meaning designated i939.60 duty to maintain public order or to make arrests for crime, whether
(14) “Great bodily harm” means bodily injury which createshat duty extends to all crimes or is limited to specific crimes.
a substantial risk of death, or which causes serious permanent gigaceofficer” includes a commission warden.
figurement,or which causes a permanent or protracted 10Ss 0r 3y “petechia’means a minute colored spbat appears on
impairmentof the function of any bodily member ogan or other 0 qyin eye, eyelid, or mucous membrane of a person as a result
Se”OUSbf’d"y |nJury._ ., ) o . of localized hemorrhage or rupture to a blood vessel or capillary
me(ir?;)nglm%nhgilggeer\:vggpn :ﬁsg in the homicide sections (24) “Placeof prostitution” means any place where a person
; X . il ) i habitually engages, in public or iprivate, in nonmarital acts of
(18) “Intentionally” has themeaning designated in®39.23  gexyalintercourse, sexual gratification involving the segeor of
(19) “Intimate parts” means the breast, buttock, anus, groigne person and the mouth or anus of angthesturbation or
scrotum,penis, vagina or pubic mound of a human being. sexualcontact for anything of value.
(20) “Misdemeanor’has the meaning designated.939.60 (28) “Propertyof another” means property in which a person
(20d) “Offense against an elderlyor vulnerable person” otherthan the actor has a legal interest which the actor has no right
meansa violationof s.940.285 (2) (athat caused death, greatto defeat or impajreven though the actor may also havegal
bodily harm, or bodily harm to the victim or310.295(3) (b)that interestin the property
causedieath, great bodily harm, or bodily harm to the victim.  (30) “Public officer”; “public employee”. A “publicofficer”
(20m) “Offenserelated to ethical government” means a violas any person appointed or elected according to law to digehar

(u) Sexual assault of a child placed in substitute care under s.
948.085

tion of s.13.69 (6m)19.58 (1) (b) or946.12 a public dutyfor the state or one of its subordinate governmental
(20s) “Offenserelated to school safety” means a violatin units. A “public employee” is any person, not afiaér, who per
$.948.6050r 948.61 (2) (b) formsany oficial function on behalf of the state or one of its-sub

(21) “Patternof criminal gang activity” means the commis ordinate governmentainits and who is paid from the public trea
sion of, attempt to commit or solicitation to commit 2 or more o$ury of the state or subordinate governmental unit.
thefollowing crimes, or acts that would be crimes if the actor were (32) “Reasonablybelieves” means that the actor believes that
an adult, at least one of those acts or crimes occurs after Deceratmmrtain fact situation exists and such belief under the circum
25,1993, the last of thosgcts or crimes occurred within 3 yearstancess reasonable even though erroneous.
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(33) “Restrictedcontrolled substance” means any of ible  of youth or defective mental conditiomhether permanent or
lowing: temporary.

i i History: 1971 c. 2191973 c. 3361977 c. 1731979 c. 89221; 1981 c. 7%.17,
(a) A controlled substance included in schedule | unded@h. 1081 ¢ 59348 1983 & 1745 1085 &, 146.8: 1987 & 332308 1093 &, 0g213

otherthan a tetrahydrocannabinol. 227,441,486, 1995 a. 69436, 448 1997 a. 143205 2001 a. 1092003 a. 97223

(b) A controlled substance analog, as defined i864.01 20|05a- 2f73 2h77'_435' 2%07 a. 2797, ;27h 2009 it zaZﬁ 20|31 a 1;5 e the vic

; ; t was for the jury to determine whether a soft drink bottle, with which the victim

(4m), of a cgntrolled SUbS_tance desc_rlbed in (EBr washit on the head, constituted a dangerous weapon. Anjug} to the victim is

(c) Cocaine or any of its metabolites. notrequired. Langston Btates1 Ws. 2d 288212 N.w2d 113 (1973).

; An unloaded pellet gun qualified as a “dangerous weapon” under sub. (10) in that
(d) Methamphetamlne. . it was designed as a weapon and, when asedbludgeon, was capable of producing
(e) Delta-9-tetrahydrocannabinol. greatbodily harm. State.\Antes,74 Wis. 2d 317246 N.W2d 671(1976).

« ” ; : A jury could reasonably find that numerous cuts and stab wounds consseried
(34) Sexualcontact” means any of the foIIowmg if done forousbodily injury” under sub. (14) even though there wagrobability of death, no

the purposeof sexual humiliation, degradation, arousal, or gratifbermaneninjury, and no damage to any member gaor The phrase, “or other seri
cation: ous bodily injury’ was designedsan intentional broadening of the scope of the stat
. . . uteto include bodily injuries that were serious, althonghof the same type or cate
(@) The intentional touching by the defendant @pon the goryas those recited in the statute. Lageav State74 Wis. 2d 327246 N.Ww2d
defendant'sinstruction, bya third person of the clothed or794(1976).

unclothedintimate parts of another person with any parthef A jury must find that acts of prostitution were repeated or were continued in order
body. clothed lothed ith biect devi to find that premises are “a place of prostitution” under sub. (24). JohnState,
ody, clothed or unclothed, or with any object or device. 76 Wis. 2d 672251 N.W2d 834(1977).

(b) The intentionakouching by the defendant,arpon the  Sub.(14), either on its face or asnstrued ina Bamge, is not unconstitutionally

defendant snsiruclion, by a iird person afly part of e BOgY ¥ Betnitons of ‘unae ne mivence n s section and 1 . 4.3 (1 (8) e
clothed orunclothed, of another person with the intimate parts f jiyajent. State vwaalen130 Ws. 2d 18386 N.w2d 47(1986).

the body, clothed or unclothed. To determine whether an infant was “born alive” under €16), the s. 146.71 stan
(c) The intentional penile ejaculation of ejaculate or the intepardto determine death is applied, as, “if one is not dead he is indeed itate’

. C . v. Cornelius 152 Wis. 2d 272448 N.W2d 434(Ct. App. 1989).

tional em|§§|on of l:mne or feF:es tie defendant oupon the A dog may be a dangerous weapon under sub. (10). SEés168 Ws. 2d 245

defendant'sinstruction, by ahird person upon any part of theagan.w.2d 286(Ct. App. 1992).

body, clothed or unclothed, of another person. Portions of the defendastanatomy are not dangerous weapons under sub. (10).

. . . te vFrey 178 Ws. 2d 729505 N.W2d 786(Ct. App. 1993).
(d) Intemlona"y causing another person to eJaCUlate or erﬁ n automobile may constitute a dangerous weapon under sub. (10). . Bidte v

urine or feces on any part of the actobody whether clothed or well, 200 ws. 2d 200546 N.w2d 507(Ct. App. 1996)95-0791
unclothed. A firearm with a trigger lock is withithe definition of a dangerous weapon under
« . " . . sub.(10). State WNorris,214 Ws. 2d 25571 N.W2d 857(Ct. App. 1997)96-2158
(36) “Sexual intercourse” requires only vulvar penetration” whena mother agreed to the father taking a childa camping trip, but the father
anddoes not require emission. actuallyintended tgpermanently take the child and did abscond to Canada with the

“ e . ” . _child, the child was taken based on the mothémistake of fact,” which under s.
(37) “State—certifiedccommission warden” means a COMMISg39.22(48) rendered the taking of the child to be “without consent” and in violation

sionwarden who meets the requirements.df65.85 (4) (b) 1. of s. 948.31. State vInglin, 224 Ws. 2d 764592 N.W2d 666(Ct. App. 1999),

i tear 97-3091
(bn) 1"f?nd(c) agd hﬁs ?greedftohgccept the duties of @ ce The definitions in subs. (9) and (99) arefaiéntly specific that when incorpo
mentofficer under the laws of this state. ratedinto a probation condition they provide fair and adequate notice as to the

38) “Substantial bodily harm” means bodily injury that expecteccourse of conduct and provide an adequate standard@tement. State
(38) | tion that y . titch tapl y i ti y d\héo’ 228 Ws. 2d 531599 N.W2d 659(Ct. App. 1999)98-2490
C_ausea aceration that requires stitches, staples, or a issue a_ ub.(19) includes female and male breasts as each is “the bredstimian being.”
sive; any fracture of a bone; a broken nose; a burn; a petechianhéouching of a bog breast constitutes “sexual contact” within the meaning of s.

temporary loss of consciousness, sighb@aring; a concussion; 8‘2‘8-(?620(3)- State vForster 2003 Wi App 29260 Ws. 2d 149659 N.W2d 144

or a loss or fracture of a tooth. . . . “Materially impaired” as used in sub. (42) does not have a technical or peculiar
(40) “Transfer” means any transaction involviagchange in  meaningn the law beyond the time~testegplanations in standard jury instructions.

i P i ; Thereforethe circuit cours response to the jury question to give all words not-other
possessiomf any propertyor a Change of rlght’ title, aterest wise defined their ordinary meaning was not ecomported with s. 990.01, and did

to or in any property not constitute an erroneous exercisdistretion. State. Hubbard2008 W1 92313

(42) “Under the influence of an intoxicant” means that thé,vghictj)t%nggzpe,:‘rg/gﬁ?n?ﬁg 81?9_l12;t5§ range of 16 to 18 feet with a shotgun is practically
aCtorysab"}ty to operate a vehicler handle a flrear_m Or gun IS  certainto cause at least a protractess or impairment of the function of the victam’
materiallyimpaired because bis or her consumption of an alco leg, and is injury constituting “great bodily harm” within the meaning of sub. (14).

efact that the defendasttonduct was intended to neutralize the threat posed by
hol beverage’ of gontrolled substance or controlled SUbStangﬁavictim did not negate the fact that, by firitige shotgun at the victisithigh, the

analogunderch.961, of any combination of an alcohol beverag€jefendantntended to cause great bodily harm by committing an act that he was aware
controlledsubstance and controlled substance analog, or of awgpractically certain to result in great bodily harm to the victim. Staluiller,

otherdrug or of an alcohol beverage and any other drug. 2009WI App 111,320 Ws. 2d 724772 N.W2d 18§ 07-1052

(44) “Vehicle” means any self-propelled device for moving939 23 Criminal intent
personsor property or pulling implements from one place t?neﬁtofacrime in ch§93§t
anotherwhether such devide operated on land, rails, water

in the air intentthat”, or some form of the verbs “know” or “believe”.

(46) “With intent” has the meaning designated i839.23 (2) “Know” requires only that thactor believes that the speci
(48) “Without consent” means no consent in fact or that Cofied fact exists.

sentis given for one of the following reasons: (3) “Intentionally” means thathe actor either has a purpose to
(a) Because the actor piltie victim in fear by the use or threatqo the thing or cause the result specifieds eware that his or her

of imminent use of physical violenea the victim, or on a person conductis practically certain to cause that result. In addition,

in the victims presence, or on a member of the vidtimimediate exceptas provided in sul§6), the actor must have knowledge of

(1) When criminal intent is an ele
0951, such intent is indicated by the
term*“intentionally”, the phrase “with intent to”, the phrase “with

family; or thosefacts which are necessary to make his or her conduct crimi
~ (b) Because the actor purports to be acting under legal authwal and which are set forth after the word “intentionally”.
ity; or (4) “With intent to” or “with intent that” means that the actor

(c) Because the victim does not understand the nature of #itherhasa purpose to do the thing or cause the result specified,
thing to which the victim consents, either by reason of ignoranoeis aware that his or her conduct is practically certain to cause
or mistake of fact oof law other than criminal law or by reasorthatresult.
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(5) Criminal intent doesiot require proof of knowledge of the SUBCHAPTERII
existenceor constitutionality of the section under which the actor
is prosecuted or the scope or meaning of the terms used in that sec INCHOATE CRIMES
tion.

(6) Criminal intent doesot require proof of knowledge of thegsg,so Solicitation.

ﬁ]gggggtirgrl]nor even though agea material element in the cnmeg 961.455 whoever with intent that a felony be committed,

History: 1979 . 891987 a. 333,64 1987 a. 3991993 a. 486 advisesanother to commit that crimender circumstances that

Judicial Council Note, 1988:Subs. (3) and (4) are conformed to temulation  indicateunequivocally that he or slias the intent is guilty of a
of s. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] ClassH felony.

A person need not foresee or intend the specific consequereesct in order ot : : :
to possess the requisite criminal intent angté@sumed to intend the natural and prob | (2) X For_a solicitation to co_mmlt_a crime fovhich the penalty
able consequences of the act. Sta@ould,56 Ws. 2d 808202 N.w2d 903(1973).  is life imprisonmenttheactor is guilty of a Class F felonyor a

Instructionson intent to kill created a permissible rebuttable presumption thgplicitationto commita Class | felonythe actor is guilty of a Class
shiftedthe burden of production to the defendant, but not the burdeersdiasion. | felon
Muller v. State 94 Ws. 2d 450289 N.W2d 570(1980). . y_

The court properly refused to instruct the jury on a “mistake of fact” defense whentiStory: 1977 ¢. 1731989 a. 1211991 a. 1531995 a. 4482001 a. 109
theaccused claimed that the victim moved into the path of a gunshot intended onlirosecuting for solicitation under 939.30, rather than under s. 944.30 for-pros
to frighten the victim. State Bougneit97 Ws. 2d 687294 N.W2d 675(Ct. App. titution, did not denyequalprotection. Sears Btate94 Ws. 2d 128287 N.W2d

(1) Except as provided in suf2) and

1980). 785(1980).
The constitutionality of sub. (3 upheld. State.\6mith,170 Wis. 2d 701490 Section939.05 (2) (c) does not make renunciation or withdravaefanse to the
N.W.2d 40 (Ct. App. 1992). crime of solicitation. State.\Boehm,127 Ws. 2d 351379 N.W2d 874(Ct. App.
Thetrial courts wholesale exclusion of the defendamttoferedexpert and lay 1985).
testimonyregarding posttraumatic stress disorder from the guilt phasenafder When“A” solicits “B” to solicit “A” to commit perjury; “A” is guilty of solicita-

trial without valid justificatiorviolated the defendastright to present a defense andtion. State vManthey 169 Ws. 2d 673487 N.W2d 44(Ct. App. 1992).
to testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 9801999).

939.31 Conspiracy. Except as provided iss.940.43 (4)

93I9.24kl Criminal reckle"[s,hsntetis. (tl) In thtis section, “C”"“I 5 240-45(4) and961.41 (1x) whoever with intent that a crime be
najreckiessness means that the actor creates an unrea ommitted,agrees or combines with another for the purpose of

substantiakisk of death or great bodily harm to another hum - ; : .
; . . mmittingthat crime mayif one or more of the parties to the €on
beingand the actois aware of that risk, except that for purpose piracydoes an act to fefct its object, be fined or imprisoned or

of $5.940.02 (1m,)940.06 (2)and940.23 (1) (b)and(2) (b), h :
“criminal recklessnessheans that the actor creates an unreas%ﬁmeng;égp?;ﬁgte?mtgec?ﬁsxg?;g gg‘é’gﬁ tfgrc:ir:ﬁecf%rrn\?vlﬁit;?

ableand substantial risk of death or great bodily htran unborn P D
child, to the woman who is pregnangt with thatyunborn child or {€ Penaltyis life imprisonment, the actor is guilty of a Class B fel
’ ony.

anotherand the actor is aware of that risk. History: 1977 c. 1731981 c. 18; 1985 a. 3281995 a. 448

(2) Exceptas provided in s€940.285 940.29 940.295 and A conspiracy may be unilateral; a person can enter into a conspiracy to accomplish

943.76 if criminal recklessness is an element of a crime in cr%riminal objective in which only the defendant has a criminal intent. Sta&w
[Erat « »ple, 215 Ws. 2d 487573 N.W2d 187(1998),96-2184
93910951, the recklessness is indicated by the term “reckless ?Nhenthe object of a conspiracy is the commission of multiple crimes, separate

“recklessly”. chargesand convictions foeach intended crime are permissible. Stafiaekson,

(3) A voluntarily produced intoxicated or drugged ConditiOr?Ogﬁgeli:Fz;pdilssii?wSt?(?mvg;.\/sgn(s?gr?s&:o?ral\‘éy;sfigk?si;itti)\?finchoate crime under s
is not a defense to l'ab'“ty for criminal recklessness if, had tI@@Q.Sland conspiracy as a theory of prosecution for a substative under s. .

actornot been in that condition, he or she would have been awsge05(2) (c). State \Jackson2005 WI App 104281 Wis. 2d 137701 N.W2d 42
of creatingan unreasonable and substantial risk of death or gr Tlgggreement to commit a crime that is necessary for a conspiracy may be demon
bod”y harm to another human belng' stratedby circumstantial evidenand need not be express; a tacit understanding of

History: 1987 a. 3991989 a. 565.259 1993 a. 4451997 a. 2952001 a. 109  a shared goal isuficient. The intent to commit the crime may be inferred from the

Judicial Council Note, 1988This section is newlt provides a uniform definition person’sconduct. A stake in the venture is not a necessary element of the crime
of criminal recklessness, the culpable mental state of numerfenses. Reckless —althoughevidence of a stake in the venture r@ypersuasive of the degree of the
nessrequires both the creation of an objectively unreasonable and substantial risgaity’s involvement in the crime. StateRouton, 2007 WI App 178304 Wis. 2d
humandeath omgreat bodily harm and the ac®subjective awareness of that risk.480, 736 N.W2d 530 06—-2557

Sub. (3) continues the present rule tlatoluntarily produced intoxicated or A person may be a member ofcanspiracy — in particulam conspiracy to
druggedcondition is not a defense to liability for criminal recklessness. Ameenyanyfacturea controlled substance — basedtioa persors sale of goods that are
State,51 Ws. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal codepftjllegal to sell or possess. One does not become atpaatgonspiracy by aiding
premisediability on whether the actor would halieen aware if not in such condition and apetting it, through sales of supplies or otherwise, unless he or she knows of the
of the risk of death or great bodily harm. The commentaries to s. 2.08, model p: piracythe inference of which knowledge canbetdrawn from mere knowledge
code state the rationale of this rule in extended fashion. [Bill 191-S] thatthe buyer will use the goods illegallyThe gist of the conspiracy is the sedler

intent,when given déct by an overt act to furthgsromote, and cooperate in the buy

939.25 Criminal negligence. (1) In this section;criminal er’sintended illegal use. There must be cleaequivocal evidence of the seter

negligence’means ordinary negligence thigh degree, consist gggv\v,'\?sd.gz%%83%‘{,‘*’7\,{,?3%"3%(10',23322‘%59' StateRouton,2007 Wi App 178

ing of conduct thathe actor should realize creates a substantialunder a unilateral conspiracy person who intende accomplish the objects of
and unreasonable risk of death or great bodily harm to anothi@g conspiracy is guilty even though the other members of the conspiracy never

intendedthat a crime be committed. This same logic applies to the next step: that
exceptthat for purposes of s840.08 (2) 940.10 (2)and940.24 is, when the fulfillment of the conspiracy is not only highly unlikélyt is legally

(2), “criminal negligence” means ordinary negligence to a highpossible. State v Huff, 2009 WI App 92319 Ws. 2d 258 769 N.W2d 154
degreegconsisting of conduct that the actor should realize creaf8s2664

; ; ; Foran act to performed by one of the conspirators in furtherance of the conspiracy
asubstantial and unreasonalilk of death or great bOd”y harm anovert act must be done towatd commission of the intended crime that must go

to an unborn child, to theoman who is pregnant with that unborrbeyondmereplanning and agreement. Howemitie act need not, by itself, be an
child or to another unlawful act or an attempt to commit the crime. If there was an act that was a step
L . . . . towardaccomplishing the criminal objective, that isfisiént. In this case, the defen
(2) If criminal negligence is aelement of a crime in ch839  gantsact of communicating to a detective that cocaine was available for immediate
to9510r s.346.62 the negligence is indicated by the term “neglideliverywas such an overt act. Statéeralta2011WI App 81, 334 Ws. 2d 159
gent” or “negligently”. 800N.W.2d 512 10-0563
History: 1987 a. 3991989 a. 565.259 1997 a. 180295
Judicial Council Note, 1988:This section is newit provides a uniform definion 939.32  Attempt. (1) GENERALLY. Whoever attempts to ceam
of criminal negligencepatterned on prior ss. 940.08 (2), 940.24 (2) and 941.01 (qui a fe|0ny or a crime specified in310.19940.195943.2Q or

Criminal negligence means the creation of a substantial and unreasonable ris X - . -
deathor great bodily harm to anothesf which the actor should be aware. [Bill 4 .74may be fined or imprisoned or both as provided under sub.
191-5] (1g), except:

The definition of criminal negligence as applied to homicide by negligent epera ; ; :
tion of a vehicle isot unconstitutionally vague. StateBarman]183 Ws. 2d 180 . (a) ,th_)ever attempts ,to commit a crime for which the penalty
515N.W.2d 493(Ct. App. 1994). is life imprisonment is guilty of a Class B felany
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(bm) Whoever attempts to commit a Class | felasther than (b) Maximum term of extended supervisiondtiempt to com
one to which a penalty enhancement statute listedin3s01 (2) mit classified felony Themaximum term of extended supervision
(c) 2. a.orb. is being applied, is guilty of a Class A misdemeandior an attempt to commit a classified felony is one—half of the

(c) Whoever attempts toommit a crime under s840.42to  maximumterm of extended supervision for the completed crime
940.45is subject to the penalty for the completed, as provided unders.973.01 (2) (d)
in 5.940.46 (c) Maximum term of confinement for attempt to commit

(cm) Whoever attempts toommit a crime under 841.21is  unclassifiedfelony or misdemeanofhe court shall determine the
subjectto the penalty provided in that section for tenpleted Maximumterm of confinement in prison for an attempt to commit
act. a crime other than a classified felony by applying78.01 (2) (b)

(cr) Whoeverattempts to commit a crime undePé8.055 (1) 10. to the maximum term of imprisonmeculculated under sub.
is subject to the penalty for the completed act, as provided irf9) (b).

948.055(2). (2) MiSDEMEANOR COMPUTER CRIMES. Whoever attempts to

(d) Whoever attempts to commit a crime unde948.07is COmMmita misdemeanor under®13.70is subject to:
subjectto the penalty provided in that section for tenpleted 9(2% %Class D forfeiture if it is the persarfirst violation under
act. S. .

(de) Whoever attempts to commit a crime undé¢8.075 (1r) (b) A Class C forfeiture if it is the persar2nd violation under
is subject to the penalty provided in that subsediorthe com  $.943.70
pleted act. (c) A Class B forfeiture if it is the pers@8rd violation under

(e) Whoever attempts to commit a crime undex48.605 (3) S.943.70
(a) is subject to the penalprovided in that paragraph for the com  (d) A Class A forfeiture if it is the persath orsubsequent
pletedact. violation under s943.7Q

(f) Whoever attempts to commit a crime und&?$§.79is sub (2m) MISDEMEANOR CRIMES AGAINST FINANCIAL INSTITUTION.
jectto the penalty providenh that section for the completed actWhoeverattempts to commit a crimender s943.81 943.82 (1)

(9) Whoever attempts to commit a crime unsler01.10 (3) 943.83 or 943.84that is a Clas$ misdemeanor under 843.91
(e) is subject to the penalty for the completed astprovided in (1) is subject to the penalty for a Class B misdemeanor
$.101.10 (4) (b) (3) REQUIREMENTS. An attempt to commit a crime requires

(1g) MAXIMUM PENALTY. The maximumpenalty for an tha_t the actor ha_ve an intent to per_form acts a_nd attain a result
attemptto commit a crime that is punishab|e under S]Jb(intro.) which, if accompllshed, would constitute such crime and ttet

is as follows: actordoes acts toward the commission of the crime which demon
(a) The maximundine is one—half of the maximum fine for theStrateunequivocally under all the circumstances, that the actor
completedcrime. formed that intent and would commit the crime except for the

) . . . interventionof another person or some other extraneous factor

(b) 1. If neither $939.62 (1)nors.961.48is being applied, i, 1977 ¢ 1731981 c. 18 1983 a. 4381987 a. 3321989 a. 331991
the maximum term of imprisonment is one—half of the maximum 17. 1993 a. 98486 1997 a. 2952001 a. 91109 2003 a. 36321; 2005 a. 14212
termof imprisonment, as increased by any penalty enhanceme®fda. 1802011 a. 284s. 35.17 correction in (1m) (a) 1.

statutelisted in $.973.01 (2) (c) 2. aandb., for the completed Thereis no crime of “attempted homicide by reckless conduct” since the com
! : : N pleted ofense does not require intent while any attempt must demonstrate intent.

crime. Statev. Melvin, 49 Wis. 2d 246181 N.W2d 490(1970).
2. If either s939.62 (1)or 961.48is being applied, the maxi  Attemptedlst-degree murder wakown when only the fact of the gun misfiring

mum term of imprisonments determined by the following g;‘gtte"gza\%isonzzf;q%i’gg“,\fwz‘gcég”}(‘fg;’f)med completion of the crime. Austin v

method: Thevictim’s kicking of the defendant in the mouth and other resistance was a valid
a. Multiplying by one—half the maximurerm of imprison extraneousactor preventing the completion of a crime, an essential requirement for

. f e crime of attempted rape. AdamsState57 Ws. 2d 515204 N.W2d 657(1973).
ment,as increased by any penalty enhancem?nt statute listed m e screams and struggles of an intended rape victim werteativefintervening
973.01(2) (c) 2. aandb., for the completed crime. extrinsicforce not under thdefendang control. Leach.\State83 Wis. 2d 199265

b. Applying 5.939.62 (1)or 961.48to the product obtained N-W-2d495(1978). o . -
ndersubd2. a Thefailure to consummate the crime is not an essential element of criminal attempt
u e G undersub. (2). Berry vState 90 Wis. 2d 316280 N.W2d 204(1979).

(1m) BIFURCATED SENTENCES. If the courtimposes a bifur ~ Theintervention of an extraneous factor is not an essential element of criminal
catedsentence under 873.01(1) for an attempt to commit a attempt. Hamiel v State 92 Ws. 2d 656285 N.W2d 639(1979).

X . . ; ; To prove attempt, the state must prove intent to commit a specific atooenpa
crime that is punishable under sufl) (intro.) the following | eq by suficient acts to demonstrate unequivocally that it was improbable that the

requirementsapply: accused would have desisted of his or her own free will. St&tewart143 Wis.
; : ; d 28 420 N.W2d 44(1988).
. (a) Maximum terr_n of conflner_nt_ant for attempt to commit Cla% Subs.(1) and (2) enumerate allfehses that may be prosecuted as attempts. State
sified felony 1. Subject to the minimum term of extengdeqder  , cyorovic, 158 Ws. 2d 630462 N.W2d 897(Ct. App. 1990).
vision required under £73.01 (2) (d)if the crime is a classified  The meaning of “have an intent to” in sub. (3) should be defined and interpreted

felony and neither 9£39.62 (1)nor s.961.48is being applied, the in relation to all criminal statutes. StatéNeeks,165 Ws. 2d 200477 N.W2d 642
maximumterm of confinement in prison is one-half of the max{Ct APP- 1991)- e i
. . . n Whena sentence for an attempted crime is subject to repeater enhancement, the
mum term of confinement in prison speC|f|ed5.973_.01 (2) (b) maximumpenalty for the underlying crime is halved under sub. (1), then the enhancer
asincreased by any penalty enhancement statute listeB78.€1 is added tahat penalty State vBush,185 Ws. 2d 716519 N.W2d 645(Ct. App.
(2) (c) 2. a.andb., for the classified felony 1994). _ - .
R L. .. The intervention of an extraneous factor that prevents the commission of a crime
2. Subject to the minimum term of extended supervisiafirrelevant to an attempt to comrttie crime unless the factor may negate the intent

requiredunder s973.01 (2) (d)if the crime is a classifiefitlony  to commit the crime. That a defendant believed he was acquiring stolen property

; : . : whenthe property was not actually stolen did potvent the prosecution of the
and elther 939'62, (1)()r961'48'5 be!ng appllgd, theourtshall defendanfor attempt to receive stolen propertgtate vKordas,191 Wis. 2d 124
determinethe maximum term of confinement in prisonthe fol 528 N.w2d 483(Ct. App. 1995).
lowing method: Attemptedfelony murders. 940.03, does not exist. Attempt requires intent, and
L . . thecrime of felony murder is complete without specific intent. StaBriggs,218
a. Multiplying by one—half the maximum term of confine wis. 2d 61 579 N.w2d 783(Ct. App. 1998)97-1558

mentin prison specified in £73.01 (2) (b)as increased by any _ Theconduct element of sub. (3)satisfied when the accused engages in conduct

: H thatdemonstrates thamnly a circumstance beyond the accusedntrol could pre
penaltyenhancement statutes listed i983.01 (2) (c) 2. @&and  ygnithe crime; that it has become tate to repent and withdravitate vHenthorn,

b., for the classified felony 218Wis. 2d 526581 N.W2d 544(Ct. App. 1998)97-2235

; : Somecrimes include attempt ar@annot be combined with the general attempt
b. Applylng $.939.62 (l)or 961.48to the product obtained statue. One cannot attempt to attempt to cause. St@teRango229 Ws. 2d 1599

undersubd.2. a. N.W.2d 27 (Ct. App. 1999)98-0642
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SUBCHAPTER I Sub. (2) clarifies that adequaigrovocation is an &fmative defense to first—
degreeintentional homicide. Although adequate provocation does not negate the
intentto kill such that the burden of persuasion rests on the state by constitutional

DEFENSES D CRIMINAL LIABILITY principles(Mullaney v Wilbur, 421 U.S. 684(1975), Wsconsin has chosen to place
the burden of disproving this defensive mattertioa prosecution beyond a reason
abledoubt. State.\Lee,108 Ws. 2d 1(1982). Since adequate provocation is not an

039.42 Intoxication. An intoxicated or a drugged conditionaffirmative defense to 2nd-degree intentional homicide, fscefs to mitigate the
of the actor is a defense onIy if such condition: severityof an intentional homicide from first to 2nd degree. [Bill 191-S]
. . ’ . Adequateprovocation includes both subjective and objective components. As to
(1) Isinvoluntarily produced and renders the actor incapali@ subjective component, the defendant must actually believe the provocation
of distinguishing between right and wrong in regm'me alleged occurredand the lack of self-control must be caubgdhe provocation. As to the
criminal act at the time the act is committed: or objectivecomponent, the provocation must be such that would cause an gnaiaary
. . ' . sonableperson to lack self-control completend the defendastbelief that the
(2) Negativesthe existence of a state of mind essential to thevocativeacts occurred must be reasonable. SteBelmidt2012 WI App 13,
crime, except as provided in 839.24 (3) __Wis.2d_,___N.wd___11-1903 L _
History: 1987 a. 399 J 'fl'o pIacTehprgv?caso:Bin |sfsue,dthe.rce1 need tf)e only s?me ew:jgnce suppo&tmg the
. . . . ‘ense.The defendarg’profered evidence of provocation must be examined as a
To be relieved from responsibility for criminal acts, it is not enough for a defendzw ole to determine whether the “some evidence” threshold is satisfied. Itis an all-

to establish that he or she was underittiience of intoxicating beverages; the thi terminati t0 whether the iurv h id i .
defendantmust establish that degree of intoxication that means he or she was uttgﬂym ingdetermination as to whether the jury hears any evidence ofitheatilve
efense.The adequate provocatigmuiry is fact-driven. If the victing' prior acts

incapableof forming the intent requisite to the commission of the critmaged. ’ : .
Statgv. Guiden 46 \9\,45. 2d 328 17511 N.W2d 488(1970). couldcontribute to a reasonable persooss of self-control at the time of tbéme,

; ; : eacts are relevant to the objective component of the defense. . Steltenidt 2012
This section does notfafld a defense when drugs were taken voluntarily and tk@l App 113, Ws.2d . NI 11-1903

factsdemonstrate thahere was an intent to kill and conceal the crime. Gibson
State 55 Wis. 2d 1.0, 197 N.W2d 813(1972).

Evidenceof addiction was properly excluded as a basis for showing “involuntai39.45  Privilege. The fact that the acter conduct is privi

ness.” Loveday v State,74 Wis. 2d 503247 N.W2d 116 (1976). ; o ; .
Voluntary intoxication instructions were proper when the defendantiesufy leged‘.althOUQh otherwise criminal, is a defense to prpsecutlon for
from anon—temporary pre-psychotic condition, precipitated a temporary psycho@@y Crime based on that conduct. The defense of privilege can be
stateby voluntary intoxication. State Kolisnitschenko84 Wis. 2d 492267 NW2d  claimedunder any of the following circumstances:
321(1978). ;
Theintoxication instruction did not impermissibly shift the burden of proof to the (1) Whenthe actors conduct occurs under circumstances of

accused.State vReynosal08 Ws. 2d 499322 N.W2d 504(Ct. App. 1982). coercionor necessity so as to be privileged unde939.46or
A correct statement of the law under this section should be conveyeciuwthed939 A7 or
by instructing it that it must consider the evidence regarding whether the defendant” ™ "~

wasintoxicated at the time of the allegedeoise. State.Foster191 Ws. 2d 14528 (2) Whenthe actois conduct is in defense of persons or prop
N.W.2d 22 (Ct. App. 1995). ; ; ;

It is not a requirement of the defense of involuntary intoxication when intoxicati ty under any of the circumstances described 1839.48 or
is caused by prescription drugs that the defendant did not know of the uirtiog# 9.49 or

cating efect. Intoxication resulting from compliance with a physicadvice will [ i ;
notbe deemed voluntary just becatise defendant was aware of potential adverse (3) Whenthe actots conduct is in gOOd faith anslan appar

sideeffects. State.vGardner230 Ws. 2d 32 601 N.W2d 670(Ct. App. 1999), ently authorized and reasonable fulfillment of any dutiesmila

98-2655 i ica:
To be entitled to an instruction amvoluntary intoxication, the defendant mus’[IIC office; or

comeforward with credible and sfifient evidence of intoxication to the extent that  (4) Whenthe acto's conduct isx reasonable accomplishment
the defendant was unable to distinguish right from wrong. St&ardner230 Ws. of a lawful arrest: or
2d 32,601 N.W2d 670(Ct. App. 1999)98—-2655 >h _

Alcoholism as a defense. 53 MLR 445. (5) (a) In this subsection:

1. “Child” has the meaning specified in%8.01 (1)

3. “Person responsible fahe childs welfare” includes the
child’s parent stepparent or guardian; an employee of a public or
rivateresidential home, institution or agency in which the child

idesor is confined or that provides services to the child; or any
herperson legally responsible for the childvelfare in a resi

939.43 Mistake. (1) An honest errgrwhether of fact oof
law other than criminal lawis a defense if it negatives the exis
tenceof a state of mind essential to the crime.

(2) A mistake as to the age of a minor or as to the existenc
constitutionalityof the section under which the actor is prosecute3

ggﬁgﬁ:gope or meaning of the terms used in that section is ng e%tialsetting.
The prosecution of an individual who relied on a governmentiiiafts statutorily (b) When the actés conduct is reasonable discipline of a child

requiredlegal opinion would impose an unconscionable rigiditthmlaw State v by a person responsible for the chslaVelfare. Reasonable disci

Davis,63 Wis. 2d 75216 N.W2d 31(1974). f B f
Mistakeis not a defense to criminal negligence. A defendauibjective state of pllne maymvo'Ye onIy such force a.s a rgasonable person b.eheves
mind s not relevant to determining criminaégligence. State kindvig, 205 Ws. IS Necessarylt is never reasonabtiiscipline to use force which

2d 10Q 555 N.w2d 197(Ct. App. 1996)96-0235 is intended to causgreat bodily harm or death or creates an unrea
sonablerisk of great bodily harm or death.

939'44“ Adequat”e provocat_iqn. (1) In this section: (6) Whenfor any other reason the ac®conduct iprivileged
(a) "Adequate” means sfifient to cause complete lack ofpy the statutory or common law of this state.

self-controlin an ordinarily constituted person. History: 1979 c. 10.60 (1) 1987 a. 3321989 a. 311995 a. 214
(b) “Provocation” means something which the defendant reaThe privilege under sub. (3) for publicfisials acting withapparent authority did
sonablybelieves thentended victim has done which causes thgetapply to a volunteer fire fighter driving while under the influence aftxicant.
defendant to lack self-control completely at tinee of causing >tV Schoenheide04 Ws. 2d 14, 310 N.W2d 650(Ct. App. 1981).
d h A foster parent is a “person legally responsible for the shilélfare” under sub.
eath. (5). State v\West,183 Wis. 2d 46515 N.W2d 484(Ct. App. 1994).
(2) Adequateprovocation is an fifmative defense only to A mothets live-in boyfriend dichot have parental immunity under sub. (5). The
first—degreeintentional homicide and mitigates thafepfse to Poyfrienddid not have legal responsibility for the motisechildren, and the term
_ . . - “parent” will not be interpreted to include persandoco paentis State vDodd,
2nd—degreententional homicide. 185Wis. 2d 560518 N.W2d 300(Ct. App. 1994)
History: 1987 a. 399 A convicted felors possession of a firearm is privileged under sub. (&hited

Judicial Council Note, 1988:Sub. (1) codifies \i8consin decisions defining :
“heatof passion” under prior s. 940.05ydR v State 115 Ws. 488 (1902); Johnson (e{igugngt)agégcggf?mstances. State @oleman206 Ws. 2d 199556 N.W2d 701

v. State, 129 \i¢. 146 (1906); Carlone Btate, 150 \ig. 38 (1912)Zenou v State, The common law privi : : .
. . - privilege to forcibly resist an unlawful arresttisogated. State

Cv\i/gsz.dzggﬁ(igéff&,swtev. Bond,41 Wis. 2d 219(1969); State Wvilliford, 103 v. Hobson218 Ws. 2d 350577 N.W2d 825(1998),96-0914

Traditionally, provocation had 2 essential requirements. Statliford, supra., Thereis no statutory or common law privilege for the crime of carrying a concealed
at113. The first reflected in sub. (1) (b), is subjective. The defendant must have a¥{g@ponunder s. 941.23. Stateundon226Wis. 2d 654594 N.W2d 780(1999),
in response to provocation. This necessitates an assessment of the particular défed423 » i )
dant'sstate of mind at the time of the killing. The 2nd requirement, reflected in subUnderthe factsof the case, the privilege of self-defense was inapplicable to a
(1) (a), is objective. Only provocation fiofent to cause a reasonable person to losehargeof carrying a concealed weapon. Statdallie, 2002 WI 4249 Ws. 2d 538
self-controlcompletely is legally adequate to mitigate the severity of teasé. 638N.W.2d 280 00—-0744
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Sub.(6) incorporates excusable homicide by accident or misfortAoeident is illegal drugs. State.\Anthuber201 Ws. 2d 512549 N.W2d 477(Ct. App. 1996),
adefense that negatives intent. If a person kills another by accident, the killing cafe-1365
not have been intentional. Accidemust be disproved beyond a reasonable doubt

whena defendant raises it as a defense. When the state proves intent to kill be
areasonable doubt, it necessarily disproves accident. VStstgkins, 2002 W1 101 ¥38.48 Seli-defense and defense of others. (1) A per

255Wis. 2d 265647 N.W2d 244 00-0064 ] sonis privilegedto threaten or intentionally use force against

A defendant may demonstrate that he or she was acting lavafulécessagle  5notherfor the purpose of preventiruy terminating what the per
mentof an accident defense, by showing that he or she was aciemgful self- . . . N
defense.Although intentionally pointing a firearm at another constitutes a violatichONreasonablyoelieves to be an unlawful lnter_feren_ce with his or
of s. 941.20, under 839.48 (1) a person is privileged to point a gun at another persherperson by such other person. The actay |ntent|ona||y use
in self-defense if the person reasonably believes that the threat of force is nece ;
to prevent or terminate what he or she reasonably believes to be an unla\/\rfukintemw such force or threat thereOf. as the aqtor reasonably believes
ence. State vWatkins,2002 W1 101255 Ws. 2d 265647 N.W2d 24400-0064 IS neces_sary '_[0 prevent or termlr)ate_ the mterferen_ce. The actor
b To Ot\jlercome thb?dprl\gtl%gi of Iparenta; thSCfIrilllne in 'SUb't(5)' tthf) ftt]ate mu?tfprtmay not intentionally use force which is intended or likelg#nise

eyonda reasonabldoubt that only one of the following is not met: e use of forc : ;
mustbe reasonably necessaryft® amount and nature of the force used must be reg(:"‘athor greatbo_dlly harm unless the act_or n_aasonably believes
sonableand 3) the force used must not be known to cause, or create a substantiatfigit such force is necessary to prevent imminent death or great
of, great bodily harm or death. Whether a reasonable person would have believeg)tzg”y harm to himself or herself.
amountof force used was necessary and not excessive must be determined from tl X .
standpoint of the defendant at the time of the deferslacts. Thetandard is what 1m) (a) In this subsection:

a person of ordinary intelligence and prudence would have believed in the defen « P ; f i Q
dant'sposition under the circumstances that existed at the time of the all f 1 Dwe”mg has the meaning given in&95.07 (l) (h)

Statev. Kimberly B. 2005 WI App 15,283 Ws. 2d 731699 N.W2d 641 04-1424 2. “Place of business” meaadusiness that the actor owns
Testimonysupporting the defendant fatheassertion that he was beaten waith erates
beltas a child was not relevant to whether the amount of force he used in spanlgﬁg()p )

his daughter was objectively reasonabkeparent may not abuse his or her childand  (ar) If an actor intentionally used force that was intended
e man 500 o 5 g e e STer 455 likely to cause death or great bodily harm, the court may net con
siderwhether the actor had an opportunity to flee or retreat before
939.46 Coercion. (1) A threat by a person other than thde or she used force and shall presume that t_he actor reasonably
actor’scoconspirator which causes the actor reasonably to beli@@ievedthat the force was necessaryptevent imminent death
thathis or her act is the only means of preventing imminent de&hgdreat bodily harm to himself or herself if thetor makes such
or great bodily harm to the actor or another and which causes [iflaim under sub(1) and either of the following applies:
or her so to act is a defense to a prosecution for any crime basedl. The person against whom the force was used was in the pro
onthat act, except that if the prosecution is for first—-degree-interessof unlawfully and forcibly enteringhe actors dwelling,
tional homicide, the degree of the crimedsiuced to 2nd—degree motor vehicle, or place opusiness, the actor was present in the
intentionalhomicide. dwelling, motor vehicle, or place of business, and the actor knew

(1m) A victim of a violation of $940.302 (2)or948.051has Of reasonably believethat an unlawful and forcible entry was
anaffirmative defense for any fénse committed a& direct result Occurring.
of the violation of s940.302 (2)or 948.051without regard to 2. The person against whom the force was used was in the
whetheranyone was prosecutedanvicted for the violation of actor’sdwelling, motor vehicle, or place of business after unlaw
$.940.302 (2)or948.051 fully and forcibly entering ithe actor was present in the dwelling,
(2) It is no defense to a prosecution of a married person thagtorvehicle, or place of business, and the alotew or reason
thealleged crime was committed by command of the spouse @&y believed that the person had unlawfidiyd forcibly entered
is there anypresumptiorof coercion when a crime is committedthe dwelling, motor vehicle, or place of business.
by a married person in the presence of the spouse. (b) The presumptiodescribed in pagar) does not apply if any

History: 1975 c. 941987 a. 3992007 a. 16. of the f0||owing app"es:
Judicial Council Note, 1988:Sub. (1) is amended by conformirgferences to the . L . .
statutetitles created by thibill. Since coercion mitigates first-degree intentional 1. The actor was engaged in a criminal activity or was using

homicideto 2nd degree, it is obviously not a defense to prosecution for the latheis or her dwelling, motor vehicle, or placelmfsiness to further

crime. [Bill 191-S] . - .
Thestate must disprove an asserted coercion defense beyond a reasonable c%L%tlmlnal activity at the time.

Moesv. State91 Wis. 2d 756284 N.W2d 66(1979). 2. The person against whom the force was wgzsla public
The coercion defense is limited to the most severe form of inducement. It requitgsfety worker, as defined in s941.375 (1) (b)who entered or

finding that the actor believed he or shas threatened with immediate death or grea] ! . -

bodily harm with no possible escape other than the commission of a cranina étte_mpte_do enter the actts dwe,”'ng' m9t°f Veh'_de‘)r plf"lce of

defendanteeking a coercion defense instruction must meet the initial burgen of businessn the performance of his or hefioial duties. This sub

ducing evidence to support giving an instruction. That the defendant reason igj i i i ies:
believedthat a companion would attempt to harm him or her if he if he or she didarﬁ)?msmn applies only if at least one of the following applies:

complywith the companios’ orders only suggests that szadest course was to com a. The public safety worker identified himself or herself to the
ply with companiors orders, not that it was the only course. Stakeeran2004  gctorbeforethe force described in pdar) was used by the actor

W App 4, 268 Wis. 2d 761674 N.W2d 570 01-1892
b. The actor knew or reasonably should have known that the

939.47 Necessity. Pressuref natural physical forces which Personentering or attempting to enter his or her dwelling, motor
causeghe actoreasonably to believe that his or her act is the onfghicle, or place of business was a public safety worker
meansof preventing imminent public disaster imminent death (2) Provocationaffects the privilege of self-defense as-fol
or great bodily harm to the actor or another and which causes hanvs:

or her so to act, is a defense to a prosecution for any crime basegh) A person who engages in unlawful conduct of a type likely

onthat act, except that if the prosecution is for first-degree-integ provoke others to attack him or her and thereby does provoke
tional homicide, the degree of the crimeésluced to 2nd-degree an attack is not entitled to claim thivilege of self-defense

in'if_?mionalgggmigg;e- againstsuch attackexcept when the attack which ensues is of a
istory: a. i ine i
Judicial Council Note, 1988:This section is amended by conforming referencegype causmghe person engaging in the unlawful conduct te rea

to the statute titles created by this bill. Since necessity mitigates first-degree in@ﬁnablybe”eve that he or she is in imminent danger Of_ dea_th or
tional homicide to 2nd degree, itéviously not a defense to prosecution for the lattegreat bodily harm. In such a case, the person engaging in the
Cn'rlpheéEj%lfleile_;]necessity waesavailable to a demonstrator who sought to stop unlawful conducts privileged to act in self-defense, but the-per
shipmentof nuclear fuel orthe grounds of safetyState vOlsen,99 Ws. 2d 572299 goms not p”V”eged to resort to th_e use of force intended or “kely
N.W.2d 632 (Ct. App. 1980). to cause death to the persoassailant unless the person reason

Hegginadtdictiﬁn iS,nqta“,Tatugal physitcal forge’(’jas utie% in this Sﬁcﬂo{;' An addiglhly believes he or she has exhausted every other reasonable
caughtinjecting heroin in jail, who wasot provided methadone as had been prom ; : ;
ised,was not entitled to assert necessity against ayehafr possession of heroin meansto escape from,or otherwwaa/qd death or great bOdlly
becausdis addiction ultimately resulted from his conscious decision to start usifg@rmat the hands of his or her assailant.
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(b) The privilege lost by provocation may be regained if theA defendant asserting perfect self-defense against gecbobist-degree murder

. : . : : mustmeet an objective threshold showing that he or she reasonably believed that he
actor in gOOd faith withdraws from the ﬁghnd gives adequate or she was preventing or terminating an unlawful interference with his or her person

noticethereof to his or her assailant. andthat the force used was necessary to prevent imminent death or great bodily harm.

defendant asserting the defense of unnecessary defensive force s. 940.01 (2) (b) to
(C) A person who provokes an attack, whether by lawful @Ychage of 1st-degree murder is not required to satisfpliective threshold show

unlawful conduct, with intent to use sueh attack as an excuseing. State vHead 2002 W1 99 255 Wis. 2d 194648 N.W2d 413 99-3071
to cause death or grebodily harm to his or her assailant is not A person may employ deadly force against antifieche person reasonably

; i i _ believesthat force is necessary to protacdrd—person or oreself from imminent
entitledto claim the pr|V|Iege of self-defense. deathor great bodily harm, without incurring civil liability for injury to the other

(3) Theprivilege ofself-defense extends not only to the interclarkv. Ziedonis 513 F 2d 79(1975).
tional infliction of harm upon a real apparent wrongdogbut Self-defense o prrl10r ac;s Oflthe victim. f1974 \é\/LR 266-I
; iflint tatev. CamachoThe Judicial Creation of an Objective Element tisd&nsin’s
also_to theun!ntendEd I.nﬂI.Ctl.on of harm upon a 3rd person’.excegﬁv of Imperfect Self-defense Homicide. Leisé995 WLR 742.
thatif the unintended infliction of harm amounts to the crime o

first-degreeor 2nd—degree reckless homicide, homicide by neghjzg 49 pefense of property and protection against
gent handling of dangerous weapon, explosigedfire, first-  retajl theft. (1) A person is privileged to threateniatentior
degreeor 2nd—degreeeckless injury or injury by negligent han a1y yse force against another for the purpose of preventing-or ter
dling of dangerous weapon, explosives or fire, the actor is liaiginatingwhat the person reasonaltiglieves to be an unlawful
for whichever one of those crimes is committed. interferencewith the persoms property Only such degree of force
(4) A person is privileged to defend a 3rd person from real or threat thereof may intentionally bsed as the actor reasonably
apparent unlawful interference by another under the same-corudilievesis necessary to prevent @rminate the interference. It
tionsand by the same means as those uadéby which the per is notreasonable to intentionally use force intended or likely to
sonis privileged to defend himself or herself from real or apparegrusedeath or great bodily harm for the sole purpose of defense
unlawful interference, provided thathe person reasonablyof ones property
believesthat the facts are such that the 3rd person would be privi (2) A person is privileged to defend a 3rd persqroperty
legedto act in self-defense ardat the persos’intervention is from real or apparent unlawful interferencedsyother under the
necessaryor the protection of the 3rd person. sameconditions and by the same means as thosker and by

(5) A person is privileged to use force against another if théhich the person is privileged to defehi or her own property
personreasonably believes that to use such force is necessarff@ real orapparent unlawful interference, provided that the per
preventsuch person from committing suicide, but this privileggonreasonably believes that the facts sueh as would give the

doesnot extend to the intentional use of force intended or likeRFd person the privilege to defend hister own propertythat his
to cause death. or her intervention is necessary for the protectiothef3rd per

son'sproperty and thathe 3rd_ person yvhose_property the person
expresslyprohibited by criminal law or both. is protectingis a member of his or her immediate family or heuse

History: 1987 a. 3991993 a. 4862005 a. 2532011 a. 94 hold or a person whose property herson has a legal duty to pro
Judicial Council Note, 1988:Sub. (3) is amended by conformirgjerences to the tect, or is a merchant and the actor is the merchmtiployee or

statutetitles as dected by this bill. [Bill 191-S] agent. An official or adult employee or agent of a library is privi

Whena defendant testified that he did irgend to shoot or use force, he could nolegedto defend the property of the library in the manner specified
claim self-defense. Cleghorn State55 Ws. 2d 466198 N.W2d 577(1972). in this subsection.

Sub.(2) (b) is inapplicable to a defendant if the nature of the initial provocation is . . « » . .
agun-in-hanctonfrontation of an intended victim by a self-identified roblnder (3) In this section “unlawful’ meansither tortious or
thesecircumstances the intended victim is justifiedria use of force in the exercise expresslyprohibited by criminal law or both.
of theright of self-defense. Riu¥. State 65 Ws. 2d 713223 N.W2d 446(1974). History: 1979 c. 2451981 c. 2701993 a. 486

Whethera defendant’ beliefwas reasonable under subs. (1) and (4) depends, inFlight on the parbf one suspected of a felony does not, of itself, warrant the use
part,upon the parties’ personal characteristics and histories and whetheexents of deadly force by an arrestingfiogr, and it is only in certain aggravated circum
continuous. State vJones147 Ws. 2d 806434 N.W2d 380(1989). stanceghat a police dicer may shoot a fleeing suspect. ClariZiedonis,368 F

Evidenceof prior specific instances of violence that were known to the accus&dipp.544(1973).
may be presented to support a defense of self-defense. The evidence is not limited
to the accused’own testimonybut the evidence may not be extended to the point that
it is being offered to prove that the victim acted in conformity with his or her violent
tendencies State v Daniels. 160 Ws. 2d 85465 N.N2d 633%/1991). SUBCHAPTERIV

Imperfectself-defense contains an initial threshold element requiring a reasonable
belief that the defendant was terminatimgunlawful interference with his or her per PENALTIES
son. State vCamachol76 Ws. 2d 860501 N.W2d 380(1993).

Thereasonableness of a persobelief under sub. (1) is judged from the position
of & person of ordinary intelligence and prudence in the same situation as the defer3.50 - Classification of felonies. (1) Felonies in the stat
ant,not a person identical to the defendant placed in the same situation as e i .
ant. A defendang psycho-social history showipgst violence toward the defendantﬁﬂgsare classified as follows:
is generally not relevant to this objective standard, although it may be relevant, as in(a) Class A felony
spousabbuse cases, where thetors are the homicide victim and defendant. State
v. Hampton 207 Ws. 2d 369558 N.W2d 884(Ct. App. 1996). (b) Class B felony

Theright to resisunlawful arrest is not part of the statutory right to self-defense. (c) Class C felony
It is a common lawprivilege that is abrogated. Statddobson218 Ws. 2d 350577
N.W.2d 825 (1998),96-0914 (d) Class D felony

While there is no statutory duty tetreat, whether the opportunity to retreat was (e) Class E felony
availablegoes to whether the defendant reasonably believed the force used was nec
essanto prevent an interferenaeith his or her person. A jury instruction to that () Class F felony
effectwas proper State WMenger225 Ws. 2d 495593 N.W2d 467(Ct. App. 1999), (g) Class G felony
98-1739

Whena defendant fails to establish a factual basis to seiéedefense, prior spe (h) Class H felony
cific acts of violence by the victitmave no probative value. The presentation of sub él) Class | fe|0ny
jectivetestimony by an accused, going to a belief that taking steps in self-defense wa .
necessanyis notsuficient for the admission of self-defense evidence. Statead, (2) A felonyisaClasé, B, C, D, E, FG, H, or | felony when

Althoughintentionally pointinga firearm at another constitutes a violation of s. . .
941.20,under sub. (1) a person is privileged to point aajanother person in self- (3) Penalties for felonies are as follows:
defenséef the person reasonably believes that the threat of force is necessary to pre ifa i i
vent or terminate what he or she reasonably believies an unlawful interference. (a) For a Class A felor’.]we .|mpr|sonment.

Statev. Watkins,2002 WI 101255 Ws. 2d 265647 N.W2d 244 00-0064 (b) For a Class B felonymprisonment not texceed 60 years.

(6) In this section “unlawful” meansither tortious or
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(c) For a Class C felony fine not toexceed $100,000 or  (3) Common law penalties are abolished.
imprisonmentnot to exceed 40 years, or both. History: 1977 c. 173

(d) For a Class D felonya fine not to exceed $100,000 o
imprisonmentnot to exceed 25 years, or both.

(e) For a Class E felopg fine not to exceed $50,000 or impris
onmentnot to exceed 15 years, or both.

'939.615 Lifetime supervision of serious sex offend -
ers. (1) DeriNnimions. In this section:
(a) “Department” means the department of corrections.
(f) Fora Class F felong fine not to exceed $25,000 or impris () Serlou§ sex génse means any of thg following:
onmentnot to exceed 12 years and 6 months, or both. 1 tA VIC_)|¢'3|IItC_)n, or fthegic())l|r2:|£at(|§)né£c1:8nzs,2p;r?gr(;)ttem?é)to
) .. commit a violation, of s.940. . , or (3),
) ForaClass & el e not o exceed $25,000 0 mprisGg 07 (3 o (2, 48,025 (1) 4805 (or (1), 548,061
years, : .. 948.055(1), 948.06 948.07 948.075 948.08 948.085 948.11
(h) For a Class H felonw fine not to exceed $10,000 or impris (2) (a), 948.12 or948.13o0r of 5.940.302 (2)f s.940.302 (2) (a)
onmentnot to exceed 6 years, or both. 1. b. applies.
(i) Fora Class | felony fine not to exceed $10,000 or impris 2. A violation, or the solicitation, conspiracy or attempt to
onmentnot to exceed 3 years and 6 months, or both. commita violation, under ct940, 943 944 or 948 other than a
o pha a0 o Lemaeor D1 5 28019872, 335,64 1993 a. 191995 2. 691997 violation specified in subdL., if the court determines that one of
' ' ' the purposedor the conduct constituting the violation was for the

939.51 Classification of misdemeanors. (1) Misde- actor'ssexual arousal or gratification.

meanorsn chs.939t0 951 are classified as follows: (2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (&) Except
(a) Class A misdemeanor asprovided in par(b), if a person is convicted of a seriosex

b) Cl B misd offenseor found not guilty of a serious seXeise by reason of
(b) Class B misdemeanor mentaldisease or defect, the court mayaddition tosentencing

(c) Class C misdemeanor the person, placing the person probation arif applicable, com

(2) A misdemeanor is a Class A, B or C misdemeanor whanitting the person under 871.17 place the person difetime
it is so specified in ch®39to0 951 supervisionby the department if notice concerning lifetimuer

(3) Penalties for misdemeanors are as follows: vision was given to the persamder s973.125and if the court

determineghat lifetime supervision of the person is necessary to
protectthe public.

(b) A court may not place a person on lifetime supervision
underthis section if the person was previously placed on lifetime
supervisionunder this section for @arior conviction for a serious
sexoffense or a prior finding afot guilty of a serious sexfefhse
by reasorof mental disease or defect and that previous placement
on lifetime supervision has not been terminated under(§ib.

939.52 Classification of forfeitures. (1) Except as pro __(C) Ifthe prosecutor is seeking lifetime supervision fpea

videdin ss.946.86and946.87 forfeitures inchs.939to 951are  SONWwho is chaged with committing a serious sexafse speei
classifiedas follows: fied in sub.(1) (b) 2, the court shall direct that the trigfrfact find

a specialverdict as to whether the conduct constituting tfense
wasfor the actos sexual arousal or gratification.

(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub(4),

(a) For a ClasA misdemeangra fine not to exceed $10,000
or imprisonment not to exceed 9 months, or both.

(b) For a Class B misdemeanarfine not to exceed $1,000 or
imprisonmentnot to exceed 90 days, or both.

(c) For a Class C misdemeanarfine not to exceed $500 or

imprisonmentnot to exceed 30 days, or both.
History: 1977 c. 1731987 a. 33%.64; 1997 a. 35

(a) Class A forfeiture.
(b) Class B forfeiture.

(c) Class C forfeiture. the period of lifetime supervision on which a person is placed

(d) Class D forfeiture. underthis section shall begin at whichever of the following times

(e) Class E forfeiture. is applicable:

(2) A forfeiture is a Class A, B, C, D or E forfeiture wheis it (a) If the person is placed on probation for the serious sex
sospecified in chs939t0 951 offense,upon his or her dischge from probation.

(3) Penailties for forfeitures are as follows: (b) If the person is sentenced to prison for the serious sex

(a) For a Class Aorfeiture, a forfeiture not to exceed $10,0000f€nse.upon his or her dischge from parole or extended super
(b) For a Class B forfeiture, a forfeiture not to exceed $1,00Yjs'on'

. . "(c) If the person is sentenced to prison for the serious sex
(c) For a Class C forfeiture, a forfeiture not to exceed $50%ffén)seand ispbeing released from prispbecause he or she has

(d) Fora Class D forfeiture, a forfeiture not to exceed $20Qeachedthe expiration date of his or heentence, upon his or her
(e) For a Class E forfeiture, a forfeiture not to exceed $25.releasefrom prison.

History: 1977 c. 1731981 c. 2801987 a. 1711987 a. 33%.64; 1989 a. 121 (d) If the person has been committed to the department of
healthservices under 871.17for the serious sex f@nse, upon

939.60 Felony and misdemeanor defined. A crimepun 4 termination of his or hesommitment under §71.17 (S)or his

ishableby imprisonment in the Wconsinstate prisons is a felony o, ey dischage from the commitmeninder s971.17 (6) which-
Every other crime is a misdemeanor '

veri licable.
History: 1977 c. 418&.924 (18) (e) everis app cable

A statutory dfensepunishable by imprisonment of one year or less in an urspeci (e) If par (a), (b), (c) or (d) does not applyupon the person
fied place of confinement may result in confinement in a state prison and, theref@eingsentenced for the serious sefeate.
is a felony regardless of the classification of théeoke at the time of the statite’
enactment.State ex rel. McDonald Douglas County Circuit CL00 Ws. 2d 569 (4) ONLy ONE PE,R|OD, OF LIFETIME SUPERVISION MAY BE .
302N.W.2d 462(1981). IMPOSED. If a person is being sentenced for more than one eonvic

tion for a serious sex fe#fnse, the court may place the person on
939.61 Penalty when none expressed. (1) If a persoris one period of lifetime supervision only A period of lifetime
convictedof an act oomission prohibited by statute and for whiclsupervisionordered for a person sentenced for nibas one con
no penalty is expressed, the person shalsubject to a forfeiture viction begins at whichever of the times specified in §8is the
notto exceed $200. latest.

(2) If a person is convicted of a misdemeanor under state law(5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION;POW

for which no penalty is expressed, the person may be fioed ERSAND DUTIES OF DEPARTMENT. (&) A person placed on lifetime
morethan $500 or imprisoned not more than 30 days or both.supervisionunder this section is subject to the control of the
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departmentunder conditions set by the court and regulations 2. If the report of the district attorney indicates thatgaeson
establishedby thedepartment that are necessary to protect tliing the petition has not been convicted of a criminégmde that
public and promote theehabilitation of the person placed on-ife wascommitted during the periaaf lifetime supervision, the court
time supervision. shall order theperson to be examined under.ga}, shall notify
(am) The department may temporarily take a person on lifthe department that may submit a report under pgem) and
time supervision into custodyf the department has reasonableshall schedule a hearing on the petition to be conductexcas
groundsto believe that the person has violated a condition or regided under par(f).
lation of lifetime supervision. Custody under this paragraph may (e) A person filing a petition requesting terminatioriiteftime
lastonly as longas is reasonably necessary to investigate whethgipervisionwho is entitled to a hearing under i) 2. shall be
the person violated a condition or regulation of lifetiswpervi  examinedby a person who is either a physicira psychologist
sionand, if warranted, to refer the person to the appropia&®  |icensedunder ch455and who is approved by the coufte phy
cutingagency for commencement of prosecution under@Yb. gjcian or psychologist who conducts an examination under this
~ (b) The department shall clgera fee to a person placed ortlifeparagraphshall prepare a report of his or her examination that
time supervision to partiallyeimburse the department for thejnciudeshis or her opinion of whether the person petitioning for
costsof providing supervision and services. The department sh@liminationof lifetime supervision is a danger to publithe phy
setvarying rates for persons placed on lifetime supervisased sjcianor psychologist shall file the report of his or her examination
on ability to pay and with the goal of receiving at least $1 per dgyth the court within 60 days after completing the examination,
if appropriate, from each person placedlifetime supervision. 4nqthe court shall provide copies of the report to the person filing
The department may decide not to e fee while a person y,q heition and the district attorney who received a copy of the

placedon lifetime supervision is exempt as provided under Person’spetiti
spetition under paKc). The contents of the report shall
(c). The department shall collect moneys for the feesgeliar be confidential until the physician or psychologisstifies at a

underthis paragraph and credit those morteythe appropriation hearingunder par(f). The person petitioning for termination of

accountunder 20.410 (1) (gh) . lifetime supervision shall pay the cost of an examination required
(c) The department may decide not to geaa fee under par Hgderthis paragraph.

Sﬁé;ct)s:ﬂy p]? rson placed on lifetime _superV|5|on while he or s (em) After it receives notification from the court under. dy
y of the following conditions: .
1. Is unemployed. 2., the d_epartment may prepare and_s_ubmlt to th_e court a report
! ) . . concerninga person who has filedpeetition requesting termina

2. Is pursuing a full-time course of instruction approved Ry of lifetime supervision. If the department prepares and sub
the department. mits a report under this paragraph, the report shall include infor
3. Is undegoing treatmenapproved by the department andnation concerning thepersons conduct while on lifetime
is unable to work. supervisionand an opinion as to whethiéetime supervision of

4. Has a statement from a physician certifying to the depattte person is still necessary to protect the public. When a report
mentthatthe person should be excused from working for medigateparedunder this paragraph has been received by the court, the
reasons. courtshall, before the hearing under.§8r, disclose theontents

(6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (a) of the report to the attorney for the person who filed the petition
Subjectto par (b), a persorplaced on lifetime supervision underandto the district attorneyWhen the person who filed the petition
this section may file a petition requesting that lifetime supervisias not represented bgn attorneythe contents shall be disclosed
beterminated. A person shall file a petition requestargiina  to the person.
tion of lifetime supervision with the court that ordered the lifetime (f) A hearing on a petition requesting termination of lifetime

supervision. supervisionmay not be conducted until the person filing the-peti

(b) 1. A person may not file a petition requesting terminatiaion has been examined and a report of the examination has been
of lifetime supervision if he or she has been convicted of a crimMred as provided under pge). At the hearing, the court shall take
thatwas committed during the period of lifetime supervision. evidenceit considers relevant to determining whether lifetime

2. A person may not file a petition requesting termination aupervisionshould be continued becaubke person who filed the
lifetime supervision earlier thatb years after the date on whichpetitionis adanger to the public. The person who filed the petition
the period of lifetime supervision began. If a person fileetition andthe district attorney who received the petition under (ojr
requestingermination of lifetime supervision at any time earliemay offer evidence relevant to tiigsue of the persantlangerous
than15 years after the date on which the pedblifetime super nessand the continued need for lifetime supervision.
vision began, the court shall deny the petition without a hearing. (g) The court may grant a petition requesting termination of

(c) Upon receiving a petition requesting termination of lifejifetime supervision if it determines after a hearing under(par

time supervision, the court shall send a copy of the petitidheto thatlifetime supervision is no longer necessary to proteqptie
district attorney responsible for prosecuting the serious sgx

offensethat was the basis for the order of lifetimgpervision.

Uponreceiving a copy of a petition senthion or her under this . . g .
paragraph,a district attorney shall conduct a criminal historyS denied after a hearing under pid, the person magot file a

recordsearch to determine whether the peifsas been convicted SUPSequenpetition requesting termination of lifetime supervision
of a criminal ofense that was committed duritigeperiod of life Uil at least 3 years have elapsaace the most recent petition
time supervision. No later than 30 dafterthe date on which he Wasdenied.
or she receives the copy of the petition, the district attorney shall(i) If the court grants a petition requesttegmination of life
reportthe results of the criminal history record search to the cotirne supervision and the person is registered with the department
andmay provide a written response to the petition. unders.301.45 the court may also order that the person is no lon

(d) After reviewing the report of the district attorney submittegier required to comply with the reporting requirements under s.
underpar (c) concerninghe results of a criminal history record301.45 This paragrapboes not apply to a person who must-con
searchthe court shall do whichever of tfilowing is applicable: tinueto comply with the reportingequirements for life under s.

1. If the report of the district attorney indicates thattheson 301.45(5) (b)or for as long as he or she is in this state usder

filing the petition has been convicted of a crimindieae that 301.45(5m) (b)
wascommitted during the perioaf lifetime supervision, the court  (7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME
shalldeny the persos’petition without a hearing. SUPERVISION. (&) No persoplaced on lifetime supervision under

(h) If a petitionrequesting termination of lifetime supervision
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this section may knowingly violata condition or regulation of for the crime applysubject to any applicable penalty enhance
lifetime supervision establishdxy the court or by the departmentment. The court may not place the defendant on probation.

(b) 1. Except as provided in sulgd.whoever violates paja) (b) If a person has one or more prior convictions for a violation
is guilty of a Clas®\ misdemeanor of 5.940.225 (1)or for a comparable crime undederal law or

2. Whoever violates pa@) is guilty of a Class | felony if the the law of anystateand subsequently is convicted of a violation
sameconduct that violates pdg) also constitutes a crime that isof s. 940.225 (1) the maximum term of imprisonment for the

afelony. violation of 5.940.225 (1)s life imprisonment without the possi
History: 1997 a. 2751999 a. 389 2001 a. 1092005 a. 2772007 a. 269121 ility of parole or extended supervision.
(6) (a); 2007 a. 16. History: 1993 a. 97227, 1997 a. 3262001 a. 1092005 a. 2712005 a. 433.

16, Stats. 2005 s. 939.618.

939.616 Mandatory minimum sentence for child sex
offenses. (1g) If a person is convicted of a violation of s
948.02(1) (am)or 948.025 (1) (g)notwithstanding s973.014
(19) (a) 1.and2., the court mayiot make an extended supervisio
eligibility date determination on a datet will occur before the
personhas served a 25-year term of confinement in prison.

(1r) If a person is convicted of a violation 0P48.02 (1) (b)

939.619 Mandatory minimum sentence for repeat seri -
‘'ous violent crimes. (1) In this section, “serious violent crime”
jneansa violation of s940.030r 940.05

(2) If a person has one or mgraor convictions for a serious
violent crime or a crime punishable by life imprisonment and sub
sequentlycommits aserious violent crime, the court shall impose
X - a bifurcated sentence under9§.3.01 The term of confinement
?errfgzeﬁﬁgg?s%ﬁss %% ('?')rfgﬁe(:rﬁijgfsczﬂlﬁlr?;pr)r?:ﬁ?narti)éfgrzcacﬁgn in prison portion of a bifurcated sentence imposed under this sub

f the bifurcated sent hall be at least 25 P gth . sectionmay not be less than 3 yearsd 6 months, but otherwise

of the biturcated sentence shall be at least 2> years. LUINeIwWIS§ e tiedor the crime applysubject to any applicable penalty
penaltiesfor the crime applysubject to any applicable penaltyenhancement.‘l’he court may not place the defendant on proba
enhancement. tion.

(2) If aperson is convicted of a violation of%18.02 (1) (d)  History: 1993 a. 972001 a. 1092005 a. 433.17; Stats. 2005 s. 939.619.
or 948.025 (1) (g)the court shall impose a bifurcated sentence
unders.973.01 The term of confinement in prisportion of the 939.62 Increased penalty for habitual criminality
bifurcated sentence shall be at least 5 years. Otherwise the pd@al If the actor is a repeaters thaterm is defined in sulf2), and
tiesfor the crime applysubject to any applicable penattghance  the present conviction is for any crinfer which imprisonment
ment. may be imposed, except for an escape unde4&.42or a failure

(3) This section does not apply if 839.62 (2m) (capplies. to report under s946.425 the maximum term of imprisonment
The mandatory minimum sentences in tsétion do not apply to prescrlbeoby_law for that crime may be increased as follows:
an offender who was under 18 years of age when the violation (&) A maximum term of imprisonment of one year or less may
occurred. beincreased to not more than 2 years.

History: 2005 a. 43G.1; 2007 a. 802007 a. 9%.309. b) A maximum term of imprisonment of more than one year

Labelingthis section a “mandatory minimum sentence” statute and stating thst ( i
“the court shall impose a bifurcated sentence” and that “[t]he term of confinement] tnot more than 19ears may be increased by not more than 2

prisonportion of the bifurcated sentence shall be at least 25 years,” the legislature)f@8r'sif the prior convictions were for misdemeanors and by not
clea’r\llyvrilrgglbItedlgroobzaztgn. State balicata, 2012 WI App 138___ Wis.2d___, morethan 4 years if the prior conviction was for a felony

— (c) A maximum ternof imprisonment of more than 10 years
may be increased by not more than 2 years if the prior convictions

939.617 Minimum sentence for certain child ~ sex werefor misdemeanors and by nmobre than 6 years if the prior

offenses. (1) Except as provided in sul{®) and(3), if a person convictionwas for a felon
is convicted of a violation of £48.05 948.075 or 948.12 the . Y .
courtshall impose a bifurcated sentence und@73.01 Theterm  (2) Theactor is a repeatertfie actor was convicted of a felony
of confinement in prison portion of thsfurcated sentence shallduringthe 5-year period immediately preceding ¢benmission
beat least 5 years for violations 0f&l8.050r948.075and 3 years Of the crime for whictthe actor presently is being sentenced, or
for violations of s948.12 Otherwise the penalties for the crimdf the actowas convicted of a misdemeanor on 3 separate occa
apply, subject to any applicable penalty enhancement. sionsduring that same period, which convictions remain of record
(2) If the court finds that the best interests of the communi ndunreversed. It is immaterial that sentence was stayed, with

will be served and the public will not be harmed and if the cogzd or suspended, or that the actor was pardoned, unless such par

placesits reasons on the record, the court may impose a sente Vggi?] ggf;é%(rj F?grit(?de gxgcv?]zgg?ﬁggﬁér Isnpggmﬁ l:ittl:?l?a}hc%n
thatis less than the sentence required under($dyilor may place finementserving a criminal sentence shall be excluded
the person on probation under any of the followargumstances: 9 )

(a) If the person is convicted oflation of s.948.05 the per (2m) (a) In this subsection:

sonis no more than 48 months older than the child who is the vic 1™M- “Serious child sex &nse” means any of the following:

948.055948.06 948.07 948.08 948.085 or 948.0950r 948.30
qorn if the victim was a minor and tre®nvicted person was not the
victim’s parent, a violation of £40.31

b. A crime at any time under federal law or the law of any
otherstate grprior to July 16, 1998, under the law of this state that
is comparable to a crime specified in suboh. a.

2m. “Serious felony” means any of the following:

(b) Iftheperson is convicted of a violation 0fgl8.12 the per
sonis no more than 48 months oldaan the child who engage
in the sexually explicit conduct.

(3) This sectiondoes not apply if the f&nder was under 18

yearsof age when the violation occurred.
History: 2005 a. 4332011 a.272s. 35.17 correction in (2) (a).

939.618 Mandatory minimum sentence for repeat seri - a. Any felony under s961.41 (1)(1m)or (1x) that is a Class
ous sex crimes. (1) In thissection, “serious sex crime” meansA, B, or C felony orif the felony wasommitted before February
aviolation of s.940.225 (1)or (2). 1, 2003, that i®or was punishable by a maximum prison term of

(2) (a) Except as provided in pdb), if a persorhas one or 30Yyears or more.
more prior convictions for aerious sex crime and subsequently am. A crime under £61.65
commits a serious sex crime, the court simfiose a bifurcated b. Any felony under £940.09 (1) 1999 stats., £43.23 (1m)
sentenceinder s973.01 The term of confinement in prison por or(1r), 1999 stats., €48.35 (1) (bpr(c), 1999 stats., or 948.36
tion of a bifurcated sentendmposed under this subsection mayl999 stats., or s940.01 940.02 940.03 940.05 940.09 (1c)
not be less than 3 years and 6 months dtiwerwise the penalties 940.16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2),
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940.305 940.31 941.327 (2) (b) 4.943.02 943.10 (2)943.23 A court’s acceptance of a guilty plea or verdict igisigit to trigger theoperation

(1g), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03 {;“,i‘s*?‘g;ggﬂ,"g;g‘;,“ﬁg,‘g}j"g;ﬂgﬁ”;%';f";ggsg)'?‘“ a prerequiSiie v\Wimmer, 152

(2) (a) or (C), 948.05 948.06 948.07 948.075 948.08 948.085 Felony convictions entered following a waiver from juvenile court are a proper
0r948.30 (2) basisfor a repeater allegation. Statekastner156 Ws. 2d 371457 N.w2d 331
. . (Ct. App. 1990).
¢. The solicitation, conspiracy or attempt, unde939.3Q Sub.(1) is applicable when concurrent maximum sentences are imposed fer multi
939.310r 939.32 to commit a Class A felony ple ofenses. Consecutive sentences are not required. Sbateis;165 Ws. 2d 78,
d. A crime at any time under federal law or the law of arf//N-W-.2d 307(Ct. App. 1991).
. . . For offenses under ch. 161 [now ch. 961], the court may apply s. 961.48 or 939.62,
otherstate orprior toApril 28, 1994, under the law of this state,ytnot both. State.\Ray 166 Ws. 2d 855481 N.W2d 288(Ct. App. 1992).
that is comparabl® a crime specified in this sub&m. a, am, Eachconviction for a misdemeanor constituéeseparate occasion” for purposes
b, orc. of sub. (2). State.\Hopkins,168 Wis. 2d 802484 N.W2d 549(1992).
. . . . _Enh f hi i iol i
(b) The actor is a persistent repeater if one of the fOllOWiRgS et 6 T 5q 480480 NAVSG St o g e dgedardy
applies: This section does not grant a trial court authority to increase a punitive sanction for

1. The actor has been convicted of a serious felony on Z(iggge)mptof court. State. Carpenterl79 Ws. 2d 838508 N.W2d 69(Ct. App.

moreseparate occasions at any time precettingserious felony ™ e state is chared with proving a prior conviction and that it lies within the
for which he or she presently is being sentenasder ch973,  5-yeamwindow of sub. (2). State Goldstein182 Ws. 2d 251513N.W.2d 631(Ct.
which convictions remain of record and unreversed afithe 2 APP- 193;‘)-| ihouts soedific admission & er alleqations is nétiastt
; i i P guilty plea withouta specific admission to repeater allegations is n
Or moreé previous (_:0n\/_ICt|0nS, at least one conviction qccurr%(tstablish the facts necessary to impose the repeater penalty enBtatearZim-
beforethe date of violation of deast one of the other felonies formermann185 Ws. 2d 549518 N.w2d 303(Ct. App. 1994).
which the actor was previously convicted. Whena defendant does not admit to habitual criminatity state must prove the
f . . lleged ter status b d ble doubt. Sfakerault, 187 Ws. 2d
2. The actohas been convicted of a serious child séarse  §95 507 N wad 264(Ct, App. 1994 wautt S
on at least one occasion at any time precedingife of violation A commitment under the Sex Crimes Lak. 975, is not a sentence under sub. (2).
of the serious child sex feihse for which he or she presently |§tate;- |(<ruz)y(0bk)hl92 Ws. 2d 5|09531 N.wad 4f9(CthApp- 1995). | an
i i it i Sub. (2m izonstitutional. It does not violate the guaranty against cruel an
bemg sentenced under C|9.73, which conviction remains of unusual punishment, the principal of separatibpowers, or the guaranty of equal
recordand unreversed. protection. State vLindsey 203 Ws. 2d 423554 N.W2d 215(Ct. App. 1996),
(bm) For purposes of countingcanviction under pacb), it 95;?’c:f)gnz\/iction for purposeof sub. (2) occurs when the judgment of conviction
IS 'mmater'al that the sentence for lpeVIOUS conviction was unders. 972.13 is entered, not the'date that guilt is found. MikiState212 Ws.
stayed,withheld or suspended, or that the actor wasdoned, 2d859 569 N.w2d 765(Ct. App. 1997)96-2703
unlessthe pardon was granted on the ground of innocence. Section973.13 commands that all sentences in excess of that authorized by law be
. . X R declaredvoid, including the repeater portion of a sentence. Prior postconviction
(c) If the actor is a persistent repeatre term of imprison  motionsthat failed to challenge the validity of the sentence do not bar seeking relief

mentfor the felony for which the persistent repeater presentlyﬂgm faulty repeater sentences. Statlowers 221 Ws. 2d 20586 N.w2d 175(Ct.

_ (ne Persiste . p. 1998),97-3682
being sentenced under cB73is life imprisonment without the Sub.(2m) (b) does not violate constitutional equal protection requiremsiase

possibility of parole or extended supervision. v. Block, 222 Wis. 2d 586587 N.W2d 914(Ct. App. 1998)97-3265
; P ; ; ; f Whenthe statehaged the defendant as a repeater under subs. (1) (c) and (2), then
(d) If a priorconviction is being considered as being coyer argedhe defendant as a repeater under sub. (2m) inftmenation, it abandoned
underpat (a) Im. b.or2m. d.as comparable to a felony specifiedneearlier chages and could not resurrect them when the lattegefamoved to be
underpar (a) 1m. aor2m. a, am, b_, orc., the conviction may invalid. State vThoms228 Ws. 2d 868599 N.W2d 84(Ct. App. 1999)98-3260

. J o . Confinementime spent on various parole holds qualifies as actual confinement
be counted as a prior conviction under.j only if the court servinga criminal sentence thereby extending the 5-year period under sub. (2). State

determinesheyond a reasonable doubt, that the violation relatingPrice,231 Ws. 2d 229604 N.W2d 898(Ct. App. 1999)99-0746

icti i ifi Jailtime served as a condition of probation is time spent in confinement under sub.
to that conviction would constlyute a fe.lony SpeCIerd ur.]de'r. p%) and is excluded from calculating the statsiteéhe period. State Crider 2000
(a) 1im. a.or2m. a,am, b., orc. if committed by an adult in this WI App 84, 234 Wis. 2d 195610 N.W2d 198 99-1158
state. Becauses. 941.29 (2m), the secondesfse felon in possession of a firearm statute,

. . “ , pn " definesan additional element to the crime in s. 941.29 (2), felon in possession of a

(3) In thls_sectlon felony and “misdemeanor” have the fol firearm, it creates a separatderise, and not a penalty enhaneadwill support the
Iowmg meanings: applicationof this section. State Gibson,2000 WI App 207238 Wis. 2d 547618
: f : . 2d 248 99-2612

) (@) In case of crimes committed in this state, the terms do fo circuit court may not determine the validity of a prior conviction during an
includemotor vehicle denses under ch341to349and ofenses enhancedsentencing proceeding predicated on the prior conviction unless the

handledthrough proceedings in the court assigned to exercg@nderalleges that a violation of the right to a lawyer occurred in the prior convic
S . jon. The ofender may use whatever means are available to challenge the other con
J_U“5d|Ct|_0n Undel_'ChS-48 and938, but otherwise have the mean yiction in another forum, and if successful, seek to reopen the enhanced sentence.
Ings dESIQnated in €39.60 Statev. Hahn,2000 WI 1.8, 238 Wis. 2d 889618 N.W2d 528 99-0554
. . . P Whentwo penalty enhancers are applicable to the same crime, the length of the sec
(b) In case of crimes Comm|tt9d_|n other JU_”Sd|Ct|0mE ondpenalty enhancer is based on the maximum term for thechiaseas extended
termsdo not include those crimes which are equivalent to motayrthe first penalty enhanceState vQuiroz,2002 WI App 52251 Wis. 2d 245641

B N.W.2d 715 01-1549
vehicle offenses under ch&41 to 349 or to ofenses handled For purposes of applying this section, the definition of “crime” in s. 939.1&as

throughproceedingén the court assigned to exercise jurisdictioQuctwhich is prohibited by state law and punishable by fine or imprisonment or both”
underchs.48 and938 Otherwise, felony means a crime whichs applicable to statutes outside of chs. 939 to 948 and 951. Shatewn2002 WI

i oriedinti ; ; H p 105 254 Wis. 2d 868648 N.W2d 496 01-0230
underthe laws of that jurisdiction carries a prescribed maXImUﬁ?An uncertified copy of a prior judgment of conviction may be used to prove a con

penaltyof imprisonment in a prison or penitentiary for of@&r victed defendant status as a habitual crimindlhe rules of evidence do not apply
or more. Misdemeanor means a crime which does not carry a pggocuments déred during a circuit coust’presentence determination of whether

. X o ; ; aqualifying prior conviction exists. The state tias burden of proof and musfef
scribedmaximum penalty stitient to constitute it a felony and 5ot beyond a reasonable doubt of the conviction. SteSewnders2002 Wi 107

includescrimes punishable only by a fine. 255Wis. 2d 589649 N.W2d 263 01-0271
History: 1977 c. 4491989 a. 851993 a. 289483, 486, 1995 a.77, 448 1997 A defendant admission that an out—of-state crime is a serious felony does not
a.219 283 295,326, 1999 a. 3285, 188 2001 a. 1092005 a. 14277:2007 a. 16.  relievea court of its obligation to make an independent determinatidhat issue.

Cross~—reference: For procedure, see $73.12 Thetrial courts failure to make that finding did not prevent the appellate court from
Imposition of a 3-year sentence as a repeater medscruel and unusual even [)nf_kgl%g State v Collins, 2002 W1 App 177256 Ws. 2d 697649 N.wzd 323

thoughthe conviction involved the stealing of 2 boxes of camdijch carried a maxi . T
mumsentence of 6 months. Hansostated8 Wis. 2d203 179 N.W2d 909(1970). Sub.(2m) is constitutional State vRadke 2003 WI 7259 Ws. 2d 13657 N.W2d

N . . L 66,01-1879
A repeater chge must be withheld from the jus/knowledge since it is relevant A" gefendant convicted of a second or subsequent OWI is subject to the penalty

only to sentencing. Mulkovich Btate,73 Ws. 2d 464243 N.W2d 198(1976).  enhancementgrovided for in both ss. 346.65 (2) and 939.62, if the application of
This section authorizes penalty enhancement only when the maximdenlying  eachenhancer is based on a separate and distinct prior conviction or convictions.
sentences imposed. The enhancement portion of a sub-maximum serigencestatev. Delaney2003 WI 9 259 Wis. 2d 77658 N.W2d 416 01-1051
vacatedas an abuse of sentencing discretion. Statanris,119 Ws. 2d 612350 A defendant convicted of second or subsequent controlled substarfemsd is
N.W.2d 633(1984). subject to the penalty enhancements provided for in bo#88s62and 961.48 (2)
In sub. (2), “convicted of a misdemeanor on 3 separate occasions” requires 3 siéthe application of each enhancer is based on a separate and distinct prior conviction
ratemisdemeanors, not 3 separate court appearances. .Stéiteock, 119 Ws. 2d  or convictions. State.Waxey 2003 WI App 94264 Wis. 2d 878663 N.W2d 811,
664, 350 N.W2d 647(1984). 02-1171
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In determining whether a priorfehse was a serious child sefesfse under sub. (2) Theincreased penalty provided in this section does not

(2m), a court may apply an elements only test but may also conduct a compar ; ; ; ;
analysisby considering whether the defendamnduct under the statute governing%ly if possessingusing or threatening to use a dangerous

the prior conviction would constitute a felony under the current statute. Stateweaponis an essential element of the crime gedr

Wield, 2003 WI App 179266 Ws. 2d 872668 N.W2d 823 02-2242 ; ; ; : s
For purposes of computation of the 5-year period under sub. (2), time spent in %ggiz) ggi:_saflzg%oln applles Onlw crmes SpeCIerd under chs.

leastrestrictive phase of thatensive sanctions program is time spent in actual col
finementserving a criminasentence that is excluded. The intensive sanctions pro History: 1979 c. 14; 1981 c. 2121987 a. 333.64; 1995 a. 4482001 a. 109
gramoperates as a correctional institution, is deemed a confinement classificatioryhe fact that the maximum term for a misdemeanor may exeeegear under

andis more restrictive than ordinary probation or parole supervision or extendgeh (1 1.d t de the crime to fel tatus. S@REnter121 Ws.
supervision. State vPfeil, 2007 WIApp 241 306 Ws, 2d 237742 NW2d 573 24115 sy N W Sas(1oBa). e o elony st rres s

06-2771 ) ’ .
. . - . ot Possessioncompasses both actual and constructive possess@iprode a

A trial court judge, rather than a jufy allowedto determine the applicability of ;5 \ation of this section, the state must prove that the defendant possessed the weapon
adefendans prior conviction for sentence enhancement purposes when the ”e‘%é?acilitate thepredicate dense. State.\Peete]85 Ws. 2d 255517 N.W2d 149

saryinformation concerning the prior conviction can be readily determined from -

existingjudicial record. State *aCount2008 W1 59310 Ws. 2d 85 750 N.W2d 94). See also State Moward,211 Wis. 2d 269564 N.W2d 753(1997),95-0770

780, 06-0672 _An automobile may constitute a dangerous weapon under s. 939.22 (10).. State v
Evidenceof repeater status may be submitted any time followfiegury verdict ~ Bidwell, 200 Wis. 2d 200546 N.W2d 507(Ct. App. 1996).

y ; UnderPeetethere is suicient evidence of possession if the evidence allows-a rea
ggf Qt.l\l/\t/hzedaé:%atl)?fgg%nflng. Stat&ashney2008 W1 App 164314 Ws. 2d 623 sonablgury to find beyond a reasonable doubt that the defendant possessed a danger

At ; ; i in order to use it or threaten to use it, even if the defendant did not use
Theapplication of the persistent repeater statetgiires a particular sequence of ©USWeapon in oraer thr e 1L,
convictions:1) the conviction date for the firstfiehse must have preceded thela- 0" threaten to use it in the commission of the crime. St&age2000 WI App 267

tion date for the secondfefise, and 2) the conviction déte the second énse must 240Wis. 2d 276622 N.W2d 285 99-2015 )
havepreceded the violation date for the currenistnsin ofense. State.\Long, Whentwo penalty enhancers are applicable to the same crime, the length of the sec
2009WI 36, 317 Wis. 2d 92765 N.W2d 557 07-2307 ondpenalty enhancer is based on the maximum term for thechiageas extended
’ ’ by the first penalty enhanceBtate vQuiroz,2002 WI App 52251 Wis. 2d 245641
i . N.W.2d 715 01-1549
939.621 Increased penalty for certain domestic abuse

offenses. (1) In this section, “domestigbuse repeater” meansg39.632 Penalties; violent crime in a school zone.
eitherof the following: (1) In this section:

(a) A person who commits, during the 72 hours immediately (a) “School” means a public school, parochial or private
following an arrest for a domestic abuse incidenset forth in s. school,or tribal school, as defined ink5.001 (15m)that pre
968.075(5), an act of domestic abuse, as defined @68.075(1)  vides an educational program for one or more grades between
(a) that constitutes the commission of a crime. For the purposeygdides1 and 12 andhat is commonly known as an elementary

the definition under this paragraph, the 72-hour pedpglies school,middle schooljunior high school, senior high school, or
whetheror not there has been a waiumr the victim under s. high school.

968.075(5) (c) _ _ b) “School bus” has the meaning given i1340.01 (56)
(b) A person who was convicted, on 2 separate occasions, 0 ¢) “School premises” means any school building, grounds,

afelony or a misdemeanor for whiehcourt imposed a domestic qcreatiorarea or athletic field or anv other propert ownesid
abusesurchage under s973.055 (1)or waived a domestic abuse, operated for school administratign. property

surchargepursuant to $973.055 (4) during the 10-year period “ " P
immediatelyprior to the commission of the crime for which the (d) “School Zone”means any of the following:
personpresently is being sentenced, if the convictions remain of 1. On the premises of a school.
recordand unreversed. For the purpose of the definition under this 2. Within 1,000 feet from the premises of a school.
paragraphit is immaterial that sentence was stayed, withheld or 3. On a school bus or public transportation transporting stu
suspendedor that the person was pardoned, unless such parditsto and from a publior private school or to and from a tribal
wasgranted on the ground of innocence. In computing the preceghool,as defined in 115.001 (15m)
ing 10-yearperiod, time that the person spent in actual confine 3y At school bus stops where students are waiting for a
mentserving a criminal sentence shall be excluded. schoolbus or are being dropped bf a school bus.

(2) If a person commits an act of domestic abuse, as definedg) “violent crime” means any of the following:

in 5.968.075 (1) (apnd the act constitutes themmission of a 1. Any felony under $940.01 940.02 940.03 940.05

crime,the maximum term of imprisonment for that crime rbay
increasedby not more than 2 years if the person is a domes 8'82(51%4%4;)6159 éi)éégloréi)lgzégogifgg2553%)2(%25(823
abuserepeater The victim of the domestic abuse crime does n '10(2) 94'3 23 (1g)'943 30 (2) 948 0'2 (L)or ('2) 948 (')25

{
haveto be the same as the victim of the domestic abuse incid QE'OS(Z) (a)or (c), 948.05 948,051 948.055 948.07 948.08

thatresulted in the prior arrest or convictiofhe penalty increase "
under this section changes the status of a misdemeanor to a fe@) '%%?)ﬁ’ég‘l&go (2)or under $940.302 (2)f 5.940.302 (2) (a)

History: 1987 a. 3461995 a. 3042011 a. 277 . .
Whentwo penalty enhancers are applicable to the same crime, the length of the sec 2. The solicitation, conspiracy or attempt, unde®39.30Q

ondpenalty enhancer is based on the maximum term for thechaseas extended i
by the first penalty enhanceSBtate vQuiroz,2002 W1 App 52251 Ws. 2d 245641 939.310r 939.32 to commit a Clasé felony.

N.W.2d 715 01-1549 3. Any misdemeanor under 840.19 (1) 940.225 (3m)
940.32(2), 940.42 940.44 941.20 (1)941.23 941.235941.24
939.63 Penalties; use of a dangerous weapon. (1) Ifa 0r941.38 (3)
personcommits a crime while possessing, using or threatening to(2) If a personcommits a violent crime in a school zone, the
usea dangerous weapon, the maximum term of imprisonment pigaximumterm of imprisonment is increased as follows:
scribedby law for that crime may be increased as follows: (a) If the violent crime is a felonythe maximum term of
(&) The maximum term of imprisonment for a misdemean%prisonmenﬁs increased by 5 years.

may be increased by not more than 6 months. (b) If the violent crime is a misdemeantite maximum term

(b) If the maximum term of imprisonment for a felony is morgf imprisonment is increased by 3 monéms! the place of impris
than5 years or is a life term, the maximum term of imprisonmeghmentis the county jail.

for the felony may be increased by not more than 5 years. (3) (a) In addition to any other penalties that may apply to the
(c) If the maximum term of imprisonment for a felony is mor@rime under sub(2), thecourt may require the person to complete

than 2 years, but not morthan 5 years, the maximum term of100 hours of community service work for a public agency or a

imprisonmentfor the felony may be increased byt more than nonprofitcharitable aganization. The court shathsure that the

4 years. defendants provided a written statement of the terms of the-com
(d) The maximum term of imprisonment for a felony not speamunity service order Any oiganizationor agency acting in good

fied in par (b) or (c) may be increased ot more than 3 years. faith to whicha defendant is assigned under an order under this
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paragraphhas immunity from any civil liability in excess of Hate Crimes. Kassel. ¥/Law Oct. 1992.
$25,000for acts or omissions by or impacting on the defendant.

(b) The court shall not impose the requiremander par(a) SUBCHAPTERV
if the court determines that the person would pose a threat-to pub
lic safety while completing the requirement. RIGHTS OF THE PROSECUTION

(4) This section provides for the enhancemeithe penalties
applicablefor the underlying crimeThe court shall direct that the 939.65 Prosecution under more than  one section per -
trier of fact find a special verdict as to all of the issues specifienitted. Exceptas provided in £48.025 (3)if an act forms the
in sub.(2). basisfor a crime punishable under more than one statutory-provi

History: 1995 a. 222001 a. 1092005 a. 2772007 a. 16,127,2009 a. 18(B02  Sion, prosecution may proceed under any or all such provisions.
The violent crime in a school zone penalty enhancerolsunconstitutional as  History: 1993 a. 227
appliedto the defendant. The legislature seeks to deter violent ngareschools in Due process does not require that a person know with certainty which crime,
aneffort to create a safety zone around schools. The 1,000~foot peiisreeteBson 5 ongseveral, the person is committirag,least until the prosecution exercises its

abledistance to try to accomplish this legislative goal. Sta@untana2007WI ; ; ; ;
App 29 299 Wis. 2d 234729 N.W2d 776 06-0499 chaging discretion. Harris.\6tate,78 Ws. 2d 357254 N.W2d 291(1977).

. . . 939.66 Conviction of included crime permitted. Upon
939.635 Increased penalty for certain crimes against prosecutiorfor a crime, the actor may be convicted of either the
children committed by a child care provider . If a person ¢rime chaged or an included crime, but not both. An included
againsta child for whom the person was providing child care for (1) A crime which does not require proof of dagt in addi
compensationthe maximum term of imprisonment for tltatme tion to those which must be proved for the crime ghdr

mgi);gre_lnzcorﬁeased by not more than 5 years. (2) A crimewhich is a less serious type of criminal homicide
y: a. 82
thanthe one chaed.

939.645 Penalty; crimes committed against certain (2m) A crime which is a lesserious or equally serious type
people or property . (1) If a person does all of tHellowing, ~ Of battery than the one clyed.
the penalties for the underlying crime are increaag@rovided in (2p) A crime which is a less serioos equally serious type of
sub.(2): violation under s948.02than the one chged.

(@) Commits a crime under ctg89t0 948 (2r) A crime which is a less serious type of violation urgler

(b) Intentionally selects the person against whom the crirf§é3.23than the one chged.
underpar (a) is committed or selects the property that is damaged (3) A crime which is the same as the crime ghdrexcept that
or otherwise décted by the crime under pa) in whole or in part it requiresrecklessness or negligence while the crime gatar
becauseof the actois belief or perception regarding the raceiequiresa criminal intent.
religion, color, disability sexual orientationpational origin or (4) An attempt in violatiorof s.939.32to commit the crime
ancestryof that person or the owner or occupant of that propertsharged.
whetheror not the actds belief or perception was correct. (4m) A crime of failure to timely pay child support under s.
(2) (a) If the crime committed under sufd) is ordinarily a 948.22(3) whenthe crime chayed is failure to pay child support
misdemeanoother than a Class A misdemeartbe revised max for more than 120 days under9€8.22 (2)
imum fine is $10,000 and the revised maximum term of imprison (5) The crime of attempted battery when the crime ghdis
mentis one year in the county jail. sexual assault, sexual assault of a child, robbengyhemor
(b) If the crime committed under sufi) is ordinarily a Class aggravatedattery or an attempt to commit any of them.
A misdemeanorthe penaltyncrease under this section changes (6) A crime specified in 940.285(2) (b) 4.or 5. when the
the status of the crime to a felomyd the revised maximum fine crime chaged is specified in £40.19 (2)to (6), 940.225 (1)(2)
is $10,000 and the revised maximum term of imprisonment iso?(3) or 940.30

years. (6¢c) A crime that is a less serious type of violation under s.
(c) If the crime committed under suld) is a felonythe maxi  940.285than the one chged.

mumfine prescribed bjaw for the crime may be increased by not (6e) A crime that is a less serious type of violation under s.
morethan $5,000 and the maximum term of imprisonment prg40.295than the one chged.
scribedby law for the crime may be increased by not more than (7) The crime specified in $940.1 (2) when the crime

Syears. _ _ ~ chargeds specified in s940.11 (1).
(3) Thissection provides for the enhancemeftihe penalties  History: 1985 a. 29144, 306, 332 1987 a. 332.64; 1987 a. 349403 1989 a.

applicablefor the underlying crimeThe court shall direct that the 31-2909h 1989 a. 2501991 a. 2051993 a. 441445, 491, 2005 a. 430 )
Jo submit a lesser includedfense, there must be some reasonable ground in the

.mer of fact find a specnal verdict as to all of the issues SpeCIfIQQdence‘or conviction on the lesser and acquittal ondheater A lesser dense
n SUb.(l). is permissible whethe evidence requires the jury to find a disputed factual element
; i ; i i the chaged ofense that is not required for the lesser and the jury might find the
(4) This sectl_on d_(_)es not apply_ to an.y C“”?e if pI’OQf_ of rac%}’sputedfeg:t either way State vMeI?/in,49 Ws. 2d 246181 N.W2{j 2190(191970).
religion, color, disability sexual Or'entat_|0nnat'0nf_il orgin or  Attemptedbattery can only be an included crime as to the speciosddisted.
ancestryor proofof any persors perception or belief regarding Statev. Melvin, 49 Ws. 2d 246181 N.w2d 490(1970).
another’s race, religion, color disability sexual orientation, A chage of possession of a pistol by a minor is not an included .C”“?t';j ingechar
f - . . g attempted first-degree murder becausecitides the element of minority that the
nationalorigin or ancestry is required for a conviction for thafcarercrime does not. State Melvin, 49 Ws. 2d 246 181 N.w2d 490(1970).
crime. Disorderlyconduct is not a lesser includedeofse of criminal damage to property
History: 1987 a. 3481991 a. 2912001 a. 109 Statev. Chacon50 Wis. 2d 73183 N.W2d 84(1971).
Whentwo penalty enhancers are applicable to the same crime, the length of the se#/hile attempted aggravated batterynat an included crime of aggravated battery
ondpenalty enhancer is based on the maximum term for thechaseas extended undersub. (1), it is under sub. (4). The reduced ghaloesot put the defendant in
by the first penalty enhanceBtate vQuiroz,2002 WI App 52251 Ws. 2d 245641  doublejeopardy Dunn v State55 Wis. 2d 192197 N.W2d 749(1972).
N.W.2d 715 01-1549 Undersub. (1), the emphasis is on the proof, not the pleading, and the “stricken
The “hate crimes” laws. 939.645, does not unconstitutionafifringe upon free  word test” stated ifEastway vState 189 Ws. 56, isnot incorporated in the statute.
speech.State vMitchell, 508 U.S. 476124 L. Ed. 2d 4361993);178 Wis. 2d 597  Martin v. State 57 Wis. 2d 499204 N.W2d 499(1973).

504N.W.2d 610(1993). Section947.015, bomb scares, is reot included crime in s. 941.30, recklessly
HateCrimes: New Limits on the Scope of the 1st Amendment. Re&feMLR  endangeringafety State vVan Ark,62 Wis. 2d 155215 N.W2d 41(1974).
415 (1993). Whenthe evidence overwhelmingly showed that a shooting was intentional, fail
Putto the Proof: Evidentiary Considerations is@énsin Hate Crime Prosecu ureto include negligent homicide under ss. 940.06 34@I08 as a lesser included
tions. Read. 89 MLR 453 (2005). offenseswas not error Hayzes vState 64 Wis. 2d 189218 N.W2d 717(1974).
Talking about Hate Speech: A Rhetorical Analysis of American and Canadianin order to justify the submission of an instruction on a lesser degree of homicide
Regulationof Hate Speech. Moran. 1994 WLR 1425. thanthat with which the defendant is cad, therenust be a reasonable basis in the
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evidencefor acquittalon the greater chge and for conviction on the lesser dear - changingthe existing law withrespect to presumption of inno
Harrisv. State 68 Ws. 2d 436228 N.W2d 645(1975). cenceor burden of pI’OOf
For one crime to be included in anothiémust be utterly impossible to commit ) . ;
thegreater crime without committing the less®andolph vState 83 Wis. 2d 630 History: 1979 c. 891987 a. 333.64.
266 N.W.2d 334(1978). o o
Thetest under sub. (1) concerns legal, statutorily defined elements of the cri®@89.71 Limitation on the number of convictions. If an
not peculiar facts of case. Staté/ferhasselt33 Wis. 2d 647266 N.W2d 342(1978).  gctforms the basis for a crime punishab|e under more than one

Thetrial court erred in denying the defendaméquest for the submission of a-ver ici ; o
dict of endangering safety by conduct regardless of life as a lesser inclfetezkof statutoryprovision of this state or under a statutory provision of

of attempted murderHawthorne vState 99 Wis. 2d 673299 N.w2d 866(1981).  this state and the laws of another jurisdiction, a conviction or
~ Without clear legislativentent to the contrapymultiple punishment may not be acquittalon the meritsinder one provision bars a subsequent pro
imposedfor felony-murdeiand the underlying felonyState vGordon,111 Wis. 2d  gecutionunderthe other provision unless each provision requires

133 330 N.W2d 564(1983). L . X
Whena defendant chged with 2nd—degree murder denied firing the fatal shot, QrO.Of of a fact for ;:onv_lctlon WhICh the other does not require.

manslaughteinstruction was properly denied. StatSarabiall8 Wis. 2d 655348 Misdemeanobattery is an included crime of felony battesyt they are not the

N.W.2d 527 (1984). sameoffense. Acquittal on felony battery chgas does nqirevent subsequent pro

" ,, . secution for misdemeanor batteigtate vVassos218 Ws. 2d 330579 N.Ww2d 35
Underthe “elements only” test, feinsesthat require proof of nonconsent are not(lggg) 97-0938
Isessennlgl'uﬁed dde§§e\f1 szﬂbnz‘%%fﬁrwgécg ‘ig’ggf nonconsent is not required. * This'section doesot bar a subsequent prosecution for densk arising from the
tatev. Richards123 Wis. 2d 1 - ( )- sameacts that could not have been gearat the time of the first prosecution and thus
Whenpolice confiscated a lge quantity of drugs from aempty home and the next did not bar prosecuting a defendant for 1st-degree intentional homicide for the same
daysearched the defendant upon his return home, confiseasmgll quantity of the -~ actwhich led to battery convictions when the victim died after having been in a coma
samedrugs, the defendasttonviction for a lesser-included@fise of possession for 4 years. State. WicKee,2002 WI App 148256 Ws. 2d 547648 N.W2d 34
anda greater dénse of possession with intentdeliver did not violate double jeop 01-1966
ardy. State vStevens123 Ws. 2d 303367 N.W2d 788(1985). Underthis section, a subsequent prosecution is not prohibited if each provision
Recklessuse of weapons under s. 941.20 (1) (a), 1983 stats., was not a lessguiresproof of a fact for conviction that the other does not require, even if the same
includedoffense of crime of endangering safety by conduct regardless aftiife  conductwas involved in the two prosecutions. In contrast, s. 961.45 providef that
armedunder ss. 939.63 (1) (a) 3. and 941.30, 1983 stats. S@aemgton,134 Ws.  a violation of ch. 961 is a violation of a federal law or the law of another state, a con
2d 260 397 N.W2d 484(1986). viction or acquittal under federal law or the law of another state for the same act is
The court must instruct the jury on a properly requested lesiesrsef even though & bar to prosecution in this state. Thdad#nce in the 2 statutes does not violate equal
the statute of limitations bars the cotdrom entering a conviction on the lesserProtection. State vSwinson,2003 WIApp 43 261 Ws. 2d 633660 N.w2d 12
offense. State vMuentner138 Ws. 2d 374406 N.W2d 415(1987). 02-0395
The court of appeals may not direct the circuit court to enter a judgment of convic L .
tion for a lesser included feinse when a jury verdict of guilty on a greatdense is  939.72 No conviction of both inchoate and completed
reversedor insuficiency of evidence and the jury was not instructed orletbger i P .
includedoffense. State.WMyers,158 Wis. 2d 356461 N.W2d 777(1990). crime. A p.erson shall not be anVICted under both:
Convictionsfor both first-degree murder and blary/battery are permissible. (1) Section939.30for solicitation and $939.05as a party to

Statev. Kuntz,160 Ws. 2d 722467 N.w2d 531(1991). a crime which is the objective of the solicitation; or
Evidenceat trial maysuggest to the state that an instruction on a lesser included ; :
offenseis appropriate; it is unreasonable for a defendant to assume at the outset of tria(_z) Sect]0n939.31f0( consplracy and 9'3,9'05&15 a partyo
thatevidence may not ffct the state prosecuting positionState vFleming,181 @ crime which is the objective of the conspiracy; or
Wis. 2d 546510 N.w2d 837(Ct. App. 1993). ; ; -
This section does not bar multiple convictions when homicides are “ecpeaily (3) Sectlc_m939.32 for attempt and the section deflnlﬁg&
ous.” Two Class C felonies with the same maximum penalty were eqegiius COmpletedcrime.
although one carried additional sanctionslover license revocation and an addi  History: 1991 a. 1532001 a. 109
tional penalty assessment that the other did not. Statectiner217 Ws. 2d 392 Sub. (3) does not bar convicting the defendant who shot at one jertdoled
576 N.W2d 912(1998),96-2830 ) anotherof both murder and attempted murdéwustin v State 86 Ws. 2d 213271
Misdemeanobattery is an included crime of felony battebyt they are not the N.W.2d 668(1978).
sameoffense. Acquittal on felony battery chas does nqtrevent subsequent pro gy (3) does not bar convictions for possession aflbrious tools andurglary
?fggg;’g;orogg'ssdemea”m batte§tate vVassos218 Ws. 2d 330579 N.W2d 35 ayising out of a single transaction. DumaState 90 Ws. 2d 518280 N.w2d 310
90 L (Ct. App. 1979).
Thereis no rule that when a more specific crime could have beegethahe This section refers to convictions, not cjes. The state may properly oj@a
defendantosesthe right to a lesser—included instruction on a more gendesils®.  qafendantvith both being a party tan attempt to commit a crime and conspiracy to

Thatretail theft, which was not a lesser—includefén$e ofarmed robberycould  committhe crime. State Wloffett, 2000 WI 130239 Wis. 2d 629619 N.W2d 918
havebeen chaged did not prevent thgiving of an instruction on theft as a lessergg—1768

includedoffense of armed robbenBtate vJones228 Ws. 2d 593598 N.W2d 259
(Ct. App. 1999)98-1681 . . -
A lesser included &nse must be both lesser and included. Aensk witha 939.73 Criminal penalty permitted only on conviction.
gtiatvierrs)en?lt%%%nln&t”bi reg‘fsrgici avaagegzm7462éh§n ngg ng%g Iilglh5tgr penalty A penalty for the commission of a crime may be imposed only
atev. Smits, pp S. . - i ;
When a jury returned a verdict finding the defendant guilty of both a geeader aﬁ.er the actor has been dU|y convictedaieourt of competent
a lesser included fefnse, although it had been instructed thebuld only find one  jurisdiction.
or the otherit was not error for the court to enter judgment on the gredgersef after
polling the jury to confirm the result. StateMughes2001 WI App 239248 Wis. + A ;
24133 635 N.W2d 661 00-3176 See also Staie €ox,2007 Wi App 38300 ws,  939-74  Time limitations on prosecutions. (1) Exceptas
2d 236 730 N.W2d 452 06-0419 providedin subs(2) and(2d) ands.946.88 (1) prosecution for

Separaterosecutions for a carjacking that occurred on one day and operating gfelony must be commenced within 6 years and prosecution for

samecar without the ownés consent on the next did not violate sub. (2r) or the co ; i feci
stitutionalprotection against double jeopardytate vMcKinnie, 2002 WI App 82 ‘amisdemeanor or for adultery within 3 years after the commission

252Wis. 2d 172642 N.W2d 617 01-2764 ~ thereof. Within the meaning of this section, a prosecution has
3ub-(29r2)002n(;y acpﬁlles t% btérl]ttery undter S-|t94|0-%9 ang nott to gattglry by a pgsocﬁmmencedvhen a warrant or summons is issued, an indictment

unders. .20. ging both was not multiplicitouand not a double jeopardy ; : e

violation. State vDavison 2003 Wi 89263 Ws. 2d 145666 N.W2d 1,01-0826 ~ 1S found, or an information is filed.
Section948.40 (1) and (4) (a), contributing to the delinquency of a child with death (2) Notwithstandingthat the time limitation under sufd.) has

as a consequence, is not a “type of criminal homicide” included under sulb p{2). e pired'

videsa more serious punishment when “death is a consequence” of its violation. ™ ' .

contrast,the homicide statutes ich. 940 taget those who "cause the death” of (@) 1. A prosecution under$40.01 940.02 940.03 940.05

another. State v Patterson2010 W1 130 329 Ws. 2d 509 790 N.W2d 903 940,225 (1)948.02 (1) or948.025 (1) (a)b), (c), or (d) maybe

08-1968 ;
Multiple Punishment in \igconsin and thévolskeDecision: Is lDesirable to Per commencedit any time.
mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553. 2. A prosecution for an attempt to commit a violation of s.
NOTE: See also notes to Art. |, sec. 8, Double Jeopardy 940.01,940.05 940.225 (1)0r948.02 (1)may be commenced at
anytime.
SUBCHAPTERVI (am) A prosecutiorunder s940.06may be commenced within

15 years after the commission of the violation.

(b) A prosecution for theft against one who obtained pesses
sionof the property lawfully and subsequently misappropriated it
may be commenced within one year after discovery of the loss by
939.70 Presumption of innocence and burden of the aggrieved partybut in no case shall this provision extend the
proof. No provisionof chs.939 to 951 shall be construed astime limitation in sub(1) by more than 5 years.
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(c) A prosecution for violation of 848.02 (2)948.025 (1) (k) An arrest warrant is issued for purposes of §ljowhen it is signed by a judge with

948.03 (2) (3)948.05948.051.948.06948.07 (1)(2), (3), or(4) }helntent that it be executed and leaves the possession of the judge. That the warrant
! ! ! s never executed is irrelevant. StatéMeller, 201 Wis. 2d 121549 N.W2d 455
948.075948.08 948.085 0r948.095shallbe commenced before (ct. app. 1996)93-3227 '
thevictim reacheshe age of 45 years or be barred, except as proThestatute of limitations for a continuingfehse does not run until thest act is
videdin sub (2d) done,which, viewed alone, is a crime. Otherwise, a prosecution for a felfemsef
: s . . mustbe commenced within 6 years. Statbliller, 2002 WI App 197257 Ws. 2d.
(cm) A prosecution fowiolation of s.948.03 (2) (br(c), (3) 124,650 N.w2d 85Q 01-1406
or (4)1 948.040r948.07 (5)0!’ (6) shall be commenced befdte Whenthe jury found the defendant guilty of having sexual contact witither

LN h h f be b d victim duringthe period outside the statute of limitations, but also found that the vic
victim reaches the age of 26 years or be barred, except as prov s unabléo seek the issuance of a complaint due to feetsfof the sexual cen

in sub.(2d). tactor due to statements or instructions by the defendant, the statute of limitations was

NOTE: As the result of the treatment of thissection by2007 Wis. Act 8Q pro-  tolledunder sub. (4). The jury was required to agree upon a specific act committed
secutionscommenced under s. 948.025 (1) (b)@subject to both sub. (2) (a) 1. Within a specific time period but was not required to determine exactly when the
and (b). Corrective legislation is pending. agreed-uponffense was committed. When the date of the crinmetisa material

. - . . . ., , ¢elementf the ofense chaged, it need not be precisely alleged or determined. State
(2d) (a) In this subsectiortideoxyribonucleic acid profile” \ willer, 2002 Wi App 197257 Ws. 2d. 124650 N.W2d 850 01-1406
meansan individuals patterned chemical structure of genetic When a defendant is already in custody due to his or her incarceration, the filing
informationidentified by analyzing biologicahaterial that con ggggcU\f/‘?igg'z%%mvl\’l'a‘guz;g‘gggt’\‘f’vsgg”5”;;8? prosecution. State Jennings,

. . . . . . . S. . |

tainsthe individuals deoxyribonucleic acid. The common law “year—and—a—day rule” that no homicide is committed unless the

(am) For purposes aghis Subsection' crimes are related if the%!é}tim dies within a year and a day after the injury is inflicteshiogated, with pro

are committed against the same victim, are proximate in time, BgFoy®application only State vPicotte 2003 W1 42261 Ws. 2d 249661 N.W2d

arecommitted with the same intent, purpose, or opportunity SO a®hensub. (2) (c) was created in 1987, it only apppedspectively Subsequent
to be part of the same course of conduct. amendmentslid not change this conclusion because they did not changettale
. . L applicability of sub. (2) (c). Rathethe language in the subsequent amendments,
(c) If, before the applicable time limitation under s(i).or  which stated these amendments apply fersfes not yet barred, was clearly meant

(2) (am) (c), or (cm) for commencing prosecution of a felonyto apply to ofenses that sub. (2) (c) had not already barred. StitacArthur 2008

iEiad i WI 72,310 Ws. 2d 550750 N.w2d 910 06-1379
underch.9400r 948, other than a felony SpeCIerd In Slﬁb) (a)‘ The circuit judge decides the tolling issue under sub. (3)pirtial proceeding

exp.ires,t_he state collects biological material that_ is e\{idence @hereinthe state must provhat the defendant was not a public resident by a prepon
theidentity of the person who committed the felpigentifiesa  deranceof the evidence. State MacArthuy 2008 W1 72 310 Wis. 2d 550 750
deoxyribonucleicacid profile from the biological materiadnd ~N-W.2d 910 06-1379

. ; ; : ; ;. A plaintiff’s allegations of the defendant distattorneys bad faith presented no
comparesthe deOXy“bonUde'C acid proflle to deoxyr'bonU(:lelci:mpediment to application of the genepainciple prohibiting federal court interfer

acid profiles of known persons, the state may commence prosegitewith pending state prosecutionten the only factual assertion in support of the
tion of the person who is the source of bielogical material for claimwas the district attorney'delayin completing the prosecution, and there were

: : i facts alleged that could support any conclusion other than that the district attorney
thefelony or a crime that is related to the felony or both within %dacted consistently with state statutes and constitution. Sni\tbGQann381 F

months after comparison of the deoxyribonucleic acid profil@upp.1027(1974).
relatingto the felony results in a probable identification of the per The 36-year tolling of the statute of limitations undeb. (3) was not unconstitu

B H : : tionalin this case. It did not violate the Privileges and Immunities, Due Process, or
sonor within the appllcable time under Slﬂlb) or (2)’ whichever EqualProtection provisions of the U.S. ConstitutidBub. (3) does not burden a fun

is latest. damentatight, and it is rationally related to the legitimgvernmental interests of
NOTE: Par. (c) is shown as affected bg011Wis. Acts 271and 282and as  detectingcrimes and apprehending criminals. Stat®leGuire,2010 WI 91 328
mergedby the legislative eference bueau under s. 13.92 (2) (i). Wis. 2d 289 786 N.w2d 227 07-2711

it feai e Sub.(2) (a) does not apply to a prosecution for attempted first-degesgional
(e) If, within 6 years after commission of a felony Speclfle.qomicide,which must instead be commenced within six years in accordance with

undersub.(2) (a) the state collects biological material that is €Visub.(1). 'State vLarson,2011 WI App 106 336 Ws. 2d 419801 N.W2d 343
denceof the identity of theperson who committed the felgny 10-1666

identifies a deoxyribonucleic acid profile from the biological The Perils of Plain Language: Statute of Limitations for Child Sexual Assault
material, and compares the deoxyribonucleic acid profile tgfendantsFlynn. Ws. Law March 2009.

deoxyribonucleicacid profiles of known persons, the state m
commenceprosecution of the person who is the source of the bi
logical materialfor a crime that is related to the felony within 1
months after comparison of the deoxyribonucleic acid profil
relatingto the felony results in a probable identification of the pe!

sonor within the applicable time under syb) or (2), whichever anyindividual of the human species from fertilization until birth

is latest. X Lo
(3) In computing the time limited by this section, the time durthat Is gestating inside a woman.

ing whichthe actor was not publicly a resident within this state or (2) () In this subsectiorfinduced abortion” means the use
duringwhich a prosecution against the actor for the same act i#&ny instrument, medicine, drug or other substance or deevice
pendingshall not be included. A prosecution is pending whengmedical procedure with the intent to terminate the pregnancy of

warrantor a summons has been issued, an indictment has ba#ypman and with an intent other than to increase the probability
found, or an information has been filed. of a live birth, to preserve the life or health of the infant difter

(4) In computing the time limited by this section, the time durblrth orto rgmove a dead fetus.
ing which an alleged victim under®40.22 (2)is unable to seek _ (b) Section®40.01 (1) (1)940.02 (1m)940.05 (2gjand(2h),
the issuanceof a complaint under £68.02due to the décts of 940.06(2), 940.08 (2)940.09 (1) (c}o(e) and(1g) (c) (cm), and
the sexual contact or due to any threats, instructions or statemdflls940.10 (2)940.195940.23 (1) (bjnd(2) (b), 940.24 (2)and
from the therapist shall not be included. 940.25(1) (c)to (e) do not apply to any of the following:
History: 1981 c. 2801985 a. 2751987 a. 332380, 399,403 1989 a. 1211991 1. An act committed during an induced abortion. This subdi

a.269 1993 a. 219227, 486, 1995 &, 4561997 &, 2372001 a. 16109, 2003 2. 196 e - A
279,326 2005 a. 60276, 277, 2007 a. 8097, 116 2009 a. 2032011 a, 271282 ViSion does not limit theapplicability of $5.940.04 940.13

s. 13.92 (2) (i). 940.15and940.16to an induced abortion.

While courts have no duty to secure informed waivers of possible statutory 2 An act that icommitted in accordance with the usual and
defensesvhen accepting a guilty plea, under the unique facts of the casiefémel §

antwas entitled to withdraw a guilty plea to a gfebarred by the statute of limita CUStomar)St?-ndards of medical practice during diagnostic. t(?Sting
tions. State vPohlhammer82 Ws. 2d 1 260 N.W2d 678(1978). or therapeutidreatment performed bpr under the supervision
Sub. (3) tolls the running of statutes of limitation during the period in which gf g physician licensed under 8.

defendanis not a state resident and violates neither the privileges and immunities . . .

clausenor the equal protection clause of the U.S. constitution. Stateep149 Ws. 2h. An act by any health care providas defined in €.55.01

2d Al, 437 N.wzd t8“78(t1)|98|9)- demithin this state” und b. (3) when v (7), that is in accordance with a pregnant worsg@ower of attor
person is not “publicly a residewiithin this state” under sub. (3) when living ; ; ;

outsidethe state but retaining state residence for voting and tax purposes. .Statg%yfo,r ,health care instrument under, tB5 qr in accordance with

Whitman, 160 Ws. 2d 260466 N.W2d 193(Ct. App. 1990). adecision of a health care agent wib@cting under a pregnant

39.75 Death or harm to an unborn child. (1) In this see
ion and ss939.24 (1) 939.25 (1)940.01 (1)(b), 940.02 (1m)
40.05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (cYo (e)
nd(1g) (c), (cm), and(d), 940.10 (2)940.195940.23 (1) (band
2) (b), 940.24 (2)and940.25 (1) (cto(e), “unborn child” means
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woman’spower of attorney for health care instrument under chxistin order to sustain a finding of guilt unde®40.01 (1) (b)
155, 940.02(1m), 940.05 (2g)940.06 (2) 940.08 (2)940.09 (1) (c)

3. An act by a woman who is pregnant with an unborn chit@ (€) or (1g) (c) (cm), or(d), 940.10 (2)940.195940.23 (1) (b)
thatresults in the death of or great bodilgrm, substantial bodily or (2) (b), 940.24 (2)or 940.25 (1) (cYo (e).

harmor bodily harm to that unborn child. History: 1997 a. 2952001 a. 1092003 a. 97 .
L. . . .. . Defendant'sconviction under s. 940.09 (1) (c) for causing the def#m unborn
4. The prescription, dispensation or administration by anyiid by intoxicated use of a moteehicle was not unconstitutional. The court
personlawfully authorized to do so and the use by a woman of amjectedthe assertion that sub. (2) (b) 3. denies equal protection of the law because
medicine,drug or device that is used as a method of birth contgjl'égnant woman can perform acts that cause the death of her unborn child without
L criminal liability while others are not similarly exempt for acts causing the death of
or is intended to prevent pregnancy the same unborn child. Because neither the defendant icatiisnor anyone else is
(8) Whenthe existence of an exception under €@phas been 8 e 8 Bt woman, there i no ecual protection
placedin issue by the trial evidence, the state must prove beyq‘}ﬁﬂa | wd

- O ; tion. State vBenson2012 WI App 101 Ws. 2d : N.
areasonable doubt that the facts constituting the exception do net39o e — -
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